Bik-Lung Lee v Nassau Health Care Corp.

2013 NY Slip Op 34202(U)

February 15, 2013

Supreme Court, Nassau County

Docket Number: 12372/12

Judge: Denise L. Sher

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




'SHORT FORM ORDER
SUPREME COURT OF THE STATE OF NEW YORK

PRESENT HON. DENISE L. SHER
Acting Supreme Court Justice

CEAR ' ' ' - TRIAL/IAS PART 33
BIK-LUNG LEE, as Administratrix of the Estate of NASSAU COUNTY
KAR FOU LEE, decedent, and BIK-LUNG LEE,
1nd1v1dually,

Plaintiffs, Index No.: 12372/12
: Motion Seq. No.: 01
Motion Date: 10/31/12
- against -

NASSAU HEALTH CARE CORP. d/b/a

NASSAU UNIVERSITY MEDICAL CENTER, -

Defendant.

The following papers have been read on this motion:

S Papers Numbered
Notice of Motion, Affirmation and Exhibits ' - 1
~ Affirmation in Opposition - 2
* - Reply Affirmation ' 3

.- Upon the foregoing papers, it is ordered that the motion is decided as follows:

-~ Plaintiffs move, pursuant to General MunicipallLaw §50-¢ (3), for an order granting them

| leave 1o serve a late Notice of Claim upon defendant. Defendant opposes the motion.

The instant action involves claims agdinst defendant for medical 'malpractice_in which
plaintiffs claim that defendant negligently and carelessly treated decedent plaintiff’s head injuries

and improperly prescribed and adminisfercd the drug Morphine. Plaintiffs commenced the action




_ .with .the_ filing of a Surninons and Verified Com_plaint on or about Sep;ember 28, 2012. See
| Plaiht:if'fs{ Affirmation in Support Exhibit A.
| : :.j.ll)-ecedcnt plaintiff Kar Fou Lee was admitted to defendant hospital, on July 17, 2011 with
head injuries following a fall on the exterior stéps of his residential building earlier that day.
Plaint_ijffs-’, counsel submits that, “[aJccording to defenddnts’ hospital records attached hereto as Pltf.
' Exhxbxt BI,' dcce:dent plaintiff, who was 84 years old, wés responsive and able to answer questions
upon admission to the trauma c.enter. Neurolo_gical exams revealed that thé patient was alert and
ag_it_sd.c_e.d dn July 17,2011 and J uly 18,2011. The medical staff noted that the decedent plaintiff’s fall
was cduse_:d by a possible incident of syncope, which is a loss of consciousness, and postural tone |
caus.é.d by cerebral blood flow. -Radioldgical studies performed on July 17, 2011 showed that
décedént plaintiff suffered a cervical comminuted fracture of the spinous process at C4 level, as well
as :multipie facial nasal and orbital fractures. Ct sean df the head/brain did not reveal the presence
ofan 'ihtr'acranial hemorrhage, or an acute intracranial injury. According to thé hospital’s medication
admlnlstratlon record the decedent pIamtlff was admmlstered IV3mg. of Morphme for pain control
at approxunatcly 11:00 P.M. on July 17 2011, and 3 mg. of Morphine at approx1mately 9:00 P.M.
on J.ul_y: 18, 2011. Neurological ﬁndmgs that decedent plaintiff was awake, and alert were noted in
_ lth:e charton July 18, 2011. D'ec':edént plaintiff was subsequently administered 4 nig. of Morphine at .
5:30_'A;M. on July 19, .2011, and a total of 5'mg. df the drug between 9:27 and 9:30 A.M. on that
sa;rne. date. Within one hour after the lasf Morphine administration on J uly 19, 2011, the hospital’s
mcdi__cal“_ ::staff reported that decedent plaihtiff became coxnpletely_- unr;ésponsive to stimuli,
brad;idafdiac, and pulseless reqdiring CPR, intdbz_ltion, and emergent d;edhsémicdl intervention and

tracheotomy. It was not until 7:10 A.M. on July 24, 2011 when the decedent plaintiff was initially

-




dingnc_ee'd as comatose during a physicat examination by a pulmonary/critical care physician, and
cn:'ttie:":following date wtth anoxic ence'phalcpathy, a brain injury caused by lack of oxygen. It is
noteworthy that the Airway Management Note dated, July 19, 2011 at 10:40 A M. pointed out that
the patlent unresponswe and had prev1ously received Morphine and Ativan recently administered.’
' On the same date at 3:00 P.M. the Pre-Anesthesia Evaluatlon record prepared by the anesthesiologist
prior t(_) performmg atracheotomy because of respiratory failure listed Morphine as a possible patient
allerg:)t;- In addition, the Med Admin History Visit sheet lists under the Allergy heading the drug
;o Morphlne’ ,and the medical condition® Anaphyla)tis; ’ Notwithstanding decedent plaintiff’s medical
ICOnditi‘cn ' including re.spiratory distress requiring a ventilator, and possible allergic reaction to
Mcrpn_ine, the hospital records show that decedent piaintiff was administered 4 mg. of Morphine at
12 30 P .M. on July 21, 2011. According to defendant’s hospital records, the decedent plaintiff was
dlscharged to a nursing home in a comatose COI‘ldlthI‘l on August 10, 2011.” See Plaintiffs’
Affirmation in Support Exhibit B.

Counsel for plaintiffs alleges that “[s]everal months prior to the decedent plaintiff’s death,
Blk-Lung Lee, decedent plaintiff’s w1fe, presented to my law office advising about the mrcumstances
surroimding her husband’s severe medical condition. Based upon the fact that decedent plaintiff was
_ phys1cally unable to 51gn medical authorlzatlons or a power of attcrnej-,r to fully obtain defendant s
| ‘hospltal records and the records maintained at South Shore Healthcare Wthh requlred a court
'orde'l_"ed appomtment ofa guardlan ad litem for their release, I was unable to properly assess the legal
merttg_of seeking a court order to,serve a late notice of claim against this defendant hospital.”

_ “Counsel for plaintiffs snbmits that “[a]fter- decedent plaintiff died on Fet_)ruary 10,

2012.;;'.,.-'-. [o]n August 15,2012, Letter of Limited Administration was issued by Decree dated, August
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| 15, 200_2 {sic) relating to a potential cause of action for conscious pain and suffering, and wrongful

' deathkf“{".‘lue. to the negligénce at Nassau University Medical Center.” See Plaintiffs’ Affirmation in

Support Exhibit F.

- Counsel for plaintiffs ;drgues that “[p]laintiffs’ motion seeking leave of court to serve a late
Notice of Claim should be granted based upon the grounds that decedent plaintiff was in a comatose
s‘tété.,- and suffered from severe. mentai and physical incapacity; that. defendant acquired actual
knoWlédge of the facts constituting plaintiff’s claim within 90 days of its accrual and /or reasonable

period of time thereafter; that the delay did not substantially prejudice the c_leféndant in defending

‘on themerits; and that plaintiffs demonstrated a reasonable excuse for failing to serve a timely notice

of claim,....”
-_ Counsel for plaintiffs further argues that “by virtue of the hospital and medical records

reveal ihg decedent plaintiffs injuries following the administration of the drug Morphine, defendant

‘had sufficient knowledge of the facts underlying plaintiffs’ claim when decedent plaintiff was

di'schér_ged;...Here, plaintiffs submitted sufficient medical evidence clearly demonstrating that

dééedént pﬂaintiff was in a comatose condition atthe ﬁme of discharge, and remained in a continuous
vcgétatiyé state of severe physical and mental capacity until his death on Febfuary 12,2012. Clearly,
decedént plaintiff could not rétain attorneys at léw in‘order to timely ﬁlé_ a nétice of claim, given his
severe ﬁlédical condition requin'ﬁg extraordinary care at the nursing homes. .:Accordingly, plaintiffs

have satisfied the requisite burden of demonstrating a reasonable excuse for the brief approximate :

ten month delay.”

. In 'opposition to the motion, counsel for défendant submits, “[t]his matter involves care and

treatment rendered to Kar Fou Lee at NUMC [defendant] between July 17, 2011 and August 10,

201-1'.'_ The care and treatment at issue occurred over one year and two months prior to the current
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motion, which was served on or after October 12, 2012....The cause of action for pain and suffering

_ a.r'ose(fa-l.t':c‘o_rding to the allegations in this _rnattér) on or about July 19,2011, but in no event later than
Augg st.- 10, 2011, when the pa'tient-was discharged from NUMC. Notwithstanding the obligations
of theGenéral Municipal Law to file a Notice of_Clairn within ninety (9Q) days of the accrual of the
causé_--gf aétion, plaintiff’s tsic) counsel failed to take aﬁy action until October .12, 2012, over one
year and two months after the péltient’s discharge. Piainti'ffs (sic) counsel claims that the failure to
comply Qith the General Municipal Law should Be excused due to the fact that the patient was
comatosc as of July 19, 2011. ThJS argument is faplty for the following reasons. According to the

_ patxent’sown physician, Ola’f Z.Butchma, D.O., the .pétient wasina ‘chlfonic: permanent vegetative
stét'e;. a .r.'ne.c_lic.al condition of severe physical and mc;ntal incap‘acity’ as of nd later than August 29.,
2011. NoﬁNithstanding this permanent condition, p: laintiff’s (sic) counsel did not take any action to
ar:rang_le for a guardian ad litem to be appointed on behalf of the patient, so that the claims could be
tirpe_lly}:}iln.t.érposed....Plaintiff’ $ (sic") counsel acknbwledges in his Afﬁfmati_on that Mrs. Lee had
presented to his offices several months prior to the patient’s death on February 10, 2012 to discuss

| pursuing a claim for medical malpractice. Notwithstanding the consultation_several months before
Febxf{:l'e___ii_"yu_lo, 2012, no action was trakenrto appoint a guardian ad litem.”

| R ‘E.C-o'u.nsel'for defend_antl also argues that “plaintiff’s (sic) counsel has éompletely disregardéd
the reqﬁircment that a claimant provide 50-H heaﬁng testimony prior to the initiation of a lawsuit;
As sui;h, the hospital has been deprived‘of timely notification of the lawsui:i, has been deprived of
an opﬁc':rfu..nity to conduct a 50-H hearing in accordance with the Genéral I\f/Iunicipal Law and has -
been depri\;'éd of an opportunity to investigate thé qldims raised for over foi.u'teen months.”
| General Municipa] Law §'50-e (1)(a) provides that a Notice of.-_Clai-jn must be filed with a

- munic_iipaility within ninety (90) days of the date on which the claim ardse. If the Notice of Claim is
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‘not filed within that ninety (90) day time period, a claimant must make anr application to the Court,
" within one year and ninéty days from the time the cause of action accrﬁed, for permission to file a
late Notice of Claim. See General Municipal Law §50-1 (1) (c); Allende v. City of New York, 69

- A.D.3d 931, 894 N.Y.5.2d 472 (2d Dept. 2010).

It is noted that the Court’s decision to grant or deny a late Notice of Claim s still purely a
'-_zj‘,d'iscr'etioﬁary one and the Court remains free to deny an application for an extension in the interests
| of fairness to the potentially liable public corporation. See Sverdlin v. City of New York,229 A.D.2d

544, 645 N.Y.S.2d 843 (2d Dept.1996).

- While all relevant factors should be considérgd, key factors in determining whether leave to
| :‘sa.fve a late Notice of Cilﬁim should be granted are whéther claimant has demonstrated reasonable
:excuse for-failing to timely serve a Notice of Claim, whether the municipality acquired actual
s Kﬁ;ﬁWlédgc of the essential facts constifuting' the claim within ninety days after its accrual, or a
' réa_songble time thereafter, and whether the delay would substantially prejudice the municipality in
"m_.'aintaining.its defenée on the merits. See General Municipal Law § 50-€; Russo V. Monrbe-
Woodbury Cent. School Dist., 282 A.D.2d 465, 723 N.Y.S5.2d 198 (2d Dept. 20_(_)1). Actual
' l;ﬁ():Wledg:e of the essential facts is an important factor lin determining wh'éthef to grant:ah éxténsion |
and “should be accorded great weight.” See Browns(ein V. Incorporatecé Villé:ge of Hempstead, 52
"A.D.3d 507, 859 N.Y.S.2d 682 (2d Dept. 2008). |
N However, the presence or absence of any one of the factors used :,in determining whether to
) allow semce of alate _Noﬁce of Claim against a municipality is not necéssaﬁly determinétive, and
the aﬁsencc of a reasonable excuse is not necessarily fatal to plaintiffs’ motion. See Jordan v. City
 of New York, 41 AD.3d658, 838 N.Y.S.2d 624 (2d Dept2007); Chambers v. Nassau County Health

Care Corp., 50 A.D.3d 1134, 857 N.Y.S.2d 222 (2d Dept. 2008).
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~ Here, on the isSue of actual knowledge to be gle;med from the défendant hospital records,
- p_l'ai_ﬁtiffs submit exhibits, attached to their papers, which objectively set forth the facts that constitute
fhe claim of the alleged.medical malpractice. There is clear indication that decedent plaintiff was
_:admi_‘nisterv;d Morphine d.cspitc the fact that ther¢ were notations in Bis records with resPect to

| Morphine as a possible patient allergy. Accordingly, the entries in the defendant hospital records

o mdlcate knowledge of the facts underlymg his claim. See Robinson v. Westchesrer County Medical

C‘enter 270 A.D.2d 275, 703 N.Y.S.2d 528 (2d Dept. 2000); Celeste v. Nassau Health Care
" Corp./Nassau County Medical Center, 8 A.D.3d 271, 777 N.Y.S.2d 682 (2d Dept. 2004); Olsen v.
County of Nassau, 14 AD.3d 706,-- 789 N.Y.S.2d 264 (2d Dept. 2005); Nardi v. County of Nassau,

18 A.D.3d 520, 795 N.Y.S.2d 300 (2d Dept. 2005).

Finally, there has been no evidence presented that defendant would be substantially
' ;."_ﬁr_f;juc_li.ced in maintaining its defense on the merits as a result of the deléy in seeking leave to serve
| a,léte Notice of Claim. See Cifuentes v. New Yofk City Health and Hosp;'tdls Corp.,43 A.D.3d 385,
840 N.Y.S.2d 433 (2d Dept. 2007); quoy V. N;zs'sau Health Care Corp., 49 A.D.3dz 541, 855
N.VY.S..2d 168 (2d Dept. 2008); Castaneda v. Nas.fau Health Care (_'%'orp.f, 89 A.D.3d: 782, 933
-_...1\j].Y.S.2d.64 (2d2011). MOYCOVCI;, as pfevious_ly indicated, defendant Iiad aictual knowledge of the
_~cl£ﬁm or the facts giving rise to the claim becéuse they possessed the (iececient plaintiff’s medical
.'.5_'-.1_‘.&3.(‘:01_'&5.- Seé Ramirezv. County of Nassau, 13 A.D.3d 456,787 N.Y.S.2d:_71 (éd Dept. 2004). In view
.._of defendant’s actual knowledge éf the _essential facts underlying the rﬁalpréctice claim, 1t will not
" be substantially prejudiced by thé delay as it is in possession of the{ pertinent medicé.l records
cbntaining the details of the decederit plaintiff’s treatment. Therefﬁre, there is no substantial
-prejudice to defendant:in maintaiﬁing a defense to the cause of action. See Tapia v. Nev?_ York City

 Health & Hosps. Corp., 27 AD.3d 655, 811 N.Y.S.2d 768 (2d Dept. 2006).
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| 'Ac.:c.ordingly, plaintiffs’ motion, pursuant to General Municipal Law §50-¢ (5), for an order
grai‘itiﬁg them Jeave to serve a late Notice of Claim upon defendant is hereby GRANTED. Plaintiffs
are directed to serve upon defendant a Notice of Claim, in the form annexed as an exhibit to their

motion, by March 1, 2013.

| _ -.It 1s further ordered thaf the parties shall appear for a Preliminary Conference on April 2,
'20-13, ja_'t 9:30 a.m., at the Preliminary Conference Dcsk in the lower level of 100 Supreme Court
_. Drﬁe, =.I'Vﬁneola, New York, to échedule z;\ll discovery proceedings. A copy of this Order.shall be
.scr\‘r'ed'c'm' all parties and on the DCM Case Coordinator. There will be no édjoumrrlents, except by

‘formal application pursuant to 22 NYCRR § 125. -

. .. This constitutes thc-Décision and Order of this Coutrt.

ENTER}: -
: yd
C/ ~

. /éL‘NISE L. SHER, A.J.S.C.
N ENTERED
. Dated?'Mincola, New York ' FEB 19 2013
- . February 15, 2013 W COUNIT
' COUNTY CLERK’S OFFICH



