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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: __HON, PAULWOOTEN PART B
, Justice \ |

SUSAN ARDIGO and DENNIS ARDIGO, b ,
, : INDEX NO. ' .107715/05
~ Plaintiff, s RN
\ : : MOTION SEQ. NO. 002
-agamst— g e

TRUMP 767 5™ AVENUE LLC and TRIANGLE
SERVICES, INC.,

‘ Defendants

" TRUMP 767 GT“AVENUE ‘\ B o F | L E D

Third- Party Plalntlff RN 3 - FEB 05 2013
-against- | .
EW YORK = . ..
co
AZTEC SERVICE, GROUP UNTY CLERK'S OFFICE

Th‘lrd-Party Defendan‘t

The following papers; numbered 1 to 4, were read on thls motron by defendantlthlrd-party plalntrff
Trump 767 §" Avenue LLC for. summary judgment : \

Notice of Motion/ Order to Show Cause — Affrdavits — Exhlbits | " o o 1 i
Answering Affidavits — Exhlblts (MemO) S o 123
. Replying Affidavits. (Reply Memo) y SRONELRCE TN ¥

Cross-Motion: N Yes D No

This is.a neghgence actlon brought by Susan Ard|go (pla:ntlff) and her husband Dennis e

: Ardrgo denvatlvely, to recover damages for.i anjurles allegedly sustamed when: plamtlff slrpped %

" and fell on water on the Iobby floor of a building Iooated at 767 Flfth Avenue New York New

York. The defendant/thlrd party plamtuff Trump 767 5™ Avenue LLC (Trump) owned the

building at the time of the ocourrenoe Trump contracted with defendant Tnang!e Services, Inc.

| (Tnangle) for cleanmg and Janltonal serwces at the building. Trump moves for summary

E Judgment anda dlsmnssai of the complamt and all CI’OSS—Clalms asserted agamst it and also
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~ seeks an order granting it summery judgment against Triangle on its cross-claims for

contractual and common law indemnification and breach of cohtract‘for\failure to procure
insurance, and setting this mattet down for a hearing to deterntine an award of attorney’s fees, ‘\
costs, disbursements ahd\expenses related to Trump’s defense. of this‘matter. Triangle cross-
moves for summary judgment seeking dismissal of the complaint and all c‘roeswclaih'ts‘ against it,
and opposes‘TrUm‘p’s motion for summary judgment on its croes\;‘elaime asserted against
Triangle. The plaintiff is tho‘ppositioh to both motions for summary judgment seeking to
dismiss the complaint.
BACKGROUND

Accordlng to her Venfled Bill of Partlculars the ptelntlff was mjured at approxnmately
9 30 a.m., on.May 21, 2003 when she shpped and fell “on an accumulatlon of water and/or \
moisture” on the: ﬂoor of the Iobby of the Trump building at 767. Flfth Avenue, New York New
York (Affirmation of John Serlo Esq [Serlo Aff.], exhibit C, p.1). Plalntn‘f had entered the
building from ‘Madison Avenue and had ‘walked about twenty feet to a securlty desk (Serio Aff.,
exhibit E, PP. 9711, 16, 2‘\1,‘22).‘ She proceeded to walk down a stretght corridor towards an
elevator bank and then sltpped and fell in the corridor next to elevator bank 40 to 50 (id at 24-
25). Plaintiff testlfled at her deposition that she first notlced that there was water on the floor

after her fali, and thet she did not know how long the water existed on the floor prior to her: fall

(id. at 25, 30—1, 93).

It was raining heavily at the time of the plaintiff's eccjdent and there were rain mats that

‘had been placed at the front of.the Medison Avenue entrance to the building (id. at 13, 21).

Plaintiff was unaware of any prior complaints regarding water on the lobby floor during ‘
rainstorms and she had never pfevieusly complained about water in the lobby (/d. at 82).

Trump was the owner of the building et the time of the accident (Serio Aff., Ex. G, p. 9).

T ‘Tru'mp hadent‘er‘ed\'ihtoe centrect with Triangle pursuant to which Triangle would provide
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janitors and malntenance workers to staff the building. Trump did not drrectly supervise
Triangle's. employees As part of their contract wrth Trump, Tnangle was requrred to place rain

mats and wet floor signsin the Iobby when there was precrprtatron in the area (rd at 13-16, 20,

‘24).

Before the Court is Trump s motion for summary Judgment and Trlangle 8 cross motlon
for summairy Judgment Trump argues that as the property owner it oannot be held liable to
the plarntlff because it exercised reasonable carein malntarnlng |ts premlses durmg arain storm_
because rain- mats were deployed in the Iobby and it was the resp0n5|b|llty of |ts contractor
Triangle, to remedy any dangerous condrtlons Trump malntalns that under New York law it
did not have a duty to cover rts entlre lobby wnth raln mats and that it could not have been B
expected to: prevent water accumulatron on lts Iobby ﬂoors Whlle a rarnstorm was in progress
Trump also clalms that the. plalntlff cannot establlsh that TrUmp had erther actual or constructlve

notice of the alleged water condltron or that Trump caused or.created the water oondrtlon upon

. which the plaintiff allegedly sllpped and fell Trump also seeks summary Judgment on lts cross- ‘

claims agalnst Trlan‘gle for common law and contractual rndemnlfroatlon_and\breach of contract\
for failure to p‘rocure\'lnsurance b |

Triangle. malntalns it drd not owe. a duty to plaintiff to remedy the allegedly defectlve
condition of the floor as there is no evrdence it caused or created the condrtron upon whlch the

plaintiff claims to have slrpped Trlangle also argues that even If a duty of care. exrsted the (

| complarnt should strll be: drsmlssed as asserted agarnst it: because plamtrff cannot establlsh that

Triangle created the alleged condrtron or that it had actual or constructrve notlce of the condltron r
prior to.the accident lee Trump, Tnangle also points to the fact that there were some mats

present in the lobby on the date of the rncrdent and malntams that there IS no requrrement

‘under-New York law that every portion of a commercral Iobby floor be covered with mats during.-

a ramstorm Flnally, Tnangle argues that Trump s Cross-clalms should be dlsmlssed as Trump
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is not entitied to indemnification or contribution from Triangle.

In opposition to the motlons plalntlff argues that there are issues of fact Wthh preclude

. the Court from granting Trump and Trlangle s motions for summary Judgment Plaintiff proffers

that the marble floor of the Iobby where she fell was excessrvely slrppery and shrnny and that,
coupled with the presence of Water on the floor is what caused her to slrp and fall (see ’
Affirmation of .Jay Rlnget, Esq: [ngel Aff.]). Plamtrff also marntarns that thedefendants have
not satisfied their\burden\to clemcnstrate tﬁhat they exercised,reasonable care 'i\n inepecting and
maintaining the lobby and argues that they were on constructive notice of the marble ﬂoor s
dangerous nature partrcularly when |t became wet Plaintiff also asserts that both defendants
owed her a duty of care whlch they breached in falhng to' properly rnalntarn the Iobby ﬂoor
- STANDARD ; |

Summary jUdgment lS a dra‘etlo remedy that should be granted only if notriable issues of
fact exrst and the movant IS entrtled to judgment as a matter of Iaw (see Alvarez 4 Prospect
Hosp., 68 NY?.d 320 324 [1986]; Andre v Pomercy, 35 NY2d 361, 364 [1974]) The party

moving for: summary Judgment must make a pr/ma facre shownng of entitiement to Judgment as"

~a matter of Iaw tenderrng sufﬂcrent evrdence in admrssrble form demonstratrng the absence of

material issues of fact (see Wlnegrad v NeW York Univ. Med Ctr 64 NY2d 851 853 [1985]
CPLR 3212[b]).- A failure to make such a showmg requires demal of the motion; regardlees of
the euffrcrency of the opposmg papers (see Smalls v AJl Indus. Inc., 10 NY3d 733, 735[2008]).
Once a prima fame showrng has been made however, “the burden shlfts to the nonmovmg
party to produce evrdentlary proof in-admissible form sufﬂcrent 1o establlsh the exrstence of
material issues of fact that requlre a trial for resolution” (G/uffr/da v C/t/bank Corp 100 NY2d
72, 81 [2003]; see also Zuckerman v City of New York, 49 NY2d 557, ,562 [1980], CPLR
3212[b]) | |

When deciding a summary judgment rnotion, the Court's role is solely todeterrn‘i‘ne‘if k
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any triable issues exist, not to determine the merits of any such lssu’e‘e ‘(see Si//man ‘v‘l'wentieth ’
Century-Fox Film Corp 3 NY2d 395 404 [1957]). The Court vrewa the evrdence in the light.
most favorable to the nonmovrng party, and gives the nonmoving party the beneflt of all
reasonable inferences that oan be drawn from the evrdence (see. Negrr v Stop & Sho,o, Ino 65
NYad 625, 626 [1985]) If there is any doubt as to the existence of & tnable |ssue aummary
judgment should be denied (see Rotuba Extruders Inc. v Cep,oos 46 NY2d 223 231 [1978]

It is-weli establrshed that “a Iandowner is under a’ duty to malntarn rts property ina
reasonably safe condrtron under the exlstlng crrcumstances whroh mclude the likelihood of
injury to.a th|rd party, the potentlal that such an lnjury would be of a serious nature and the o
burden of avordlng the rlsk” (Sm/fh v Cosfco Who/esale Corp 50 AD3d 499 500 [1st Dept | :
2008]). “A defendant who moves for summaryjudgment ina sllp and fall actlon has the rnltlalf
burden of making a prima facie. demonstratlon that it nerther created the hazardous condrtnon
nor had actual or constructrve notlce of rts exratence" (Id at 500 Tkaoh v, Golub Corp 265
AD2d 632 632 [3d Dept 1999]) ln order to constrtute constructrve notlce a defect must be
vrsrble and apparent and it must exrst for a suffrcrent length or trme prlor to the accrdent to allow
the defense to drsoover and remedy lt (see F’erez v Bronx-Park South Assoo 285 AD2d 402

403 [1st Dept 2001]) the a defendant establishes prima facre‘entltlement to such relief asa |

matter of law, the burden shifts to plaintiff to raise a triable issue of fact:a‘sf\to the creation of the

defect or notice thersof” (Smith\ 50 AD3d at 500). It is well settled hoWever that ‘rank .

: speculatlon is not a substltute for the evldentrary proof in admrssnble form that rs requrred to.

establish the exrstence of'a trfable questlon of material face” (Casfore v Tutto Bene Restaurant

Inc., 77 AD3d 599, 599 [1st Dept 2010))..
DISCUSSION ‘

A defendant is not llable to a plalntrff who allegedly slips and falls on water accumulatlon:

‘where there is no evrdence that the defendant created the alleged dangerous COﬂdIthl’l or had
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actual or constructive notice of it ‘(see éordon v Arnerican Museum of Natural ‘Histo‘n/, 67 ’NY2d ‘

836, 837 [1986]; Gwyn v 575 f-"ifth A\re. Assoc. 12 AD3d 403 4\0\4 [2n‘d Deptl”2004\] ~Here,

there is no evidence that any: water accumulation on the floor was caused or created by the

defendants 1 nor is there ewdenoe that any alleged water aocumulatlon was reported to-any

employee of Trump or Tnangle prlor to the lnoldent Thus; plalntlff cannot establlsh that the

defendants had aotual notlce of the specn‘m condition that allegedly oaused the plamtlff to fall
To establish oonstructlve notlce of an alleged defect or oondltlon the alleged

defect/condltlon must ) be V|31ble and apparent; and (2) exist for a suffrcrent length of tlme

“prior to the accndent to permlt dlscovery and remedy of the alleged defect or oondltlon (see

Gordon, 67 NY2d at 836 837) As set forth above the plalntlff has admltted that-she did not

observe any: accumulatlon of water or morsture on the lobby floor prlor to: her fall She also has j

3}

no idea how long the water exlsted pnor to her fall. Furthermore even i plalntlff could estabhsh e

| that the water was vrsrble and apparent she has not presented any evndence that would
establish that the water was present for any appremable length of tlme sich that the defendants | -

L “ : would have had sufflclent trme to dlscover the defect and rernedy the alleged condltlon Absent \
\ proof that the specuflc water or llquld upon Wthh the plalntlff fell was suffrolently vusmle and had

: been there long enough to permlt dlscovery and remedy before the accndent it cannot be

inferred that the defendants had constructlve notlce (see Tarrabocchfa v-245 Park Avenue,285

AD2d 388 389 [1st Dept 2001] Rouse viex RealAssoctates 16 AD3d 273, 273 [1st Dept :
-.2005]; Florio v Memorare Club Inc 235 AD2d:518, 518 [2d Dept 1997] Han‘man v H K. E

N ‘ Fi’ea/ty Corp., 228 AD2d 558 558 [2d Dept 1996] Esp/na/ v-New York C/ty Hous Auth., 215

AD2d 28, 281 [1st Dept 1995]) Any allegatlon that the defendants possessed constructlve

notice of the specnfrc condltlon that caused plalntlff’s acc:dent would be oompletely speculatlve

. particularly given that a ramstorm was ongomg at the time of her fall and therefore the

defendants were not reqolre‘d%to provide ‘,ao’oh‘s,tant ongolng rern'e\dy when 3 sllppery condition
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is caused by moisture tracked indoors during a storm (see Choi v Olympia & York Water Street
Co., 278 AD2d 108, 107 [1st Dept 2000] [holding that case should be dismissed because ‘it is,
for example, quite possible that [the rainwater] on the floor had \been tracked int‘oth\e building

by individuals immediately precedrng plaintiff. Defendants had no obhgatrcn to provrde a

_constant remedy for such a problem”], see also Joseph v Chase 277 AD2d 96 [1et Dept 2000]

Hussein v New York C/ty Tr Auth 266 AD2d 146 146- 147 [1st Dept 1999] Kove/sky v City

Un/v 221 AD2d 234 [1st Dept 1995]
In-opposition to the motlon the plaintiff argues that there is an issue-of fact concernrng ‘
whether her accrdent wae caused by a hazardously shrnny and slrppery marble floor Absent ’
evrdence that the fall was caused by somethlng other than: the mherently sllppery condrtron of
the floor, the: plamtrff’s complarnt |s msufﬂorent and must be drsmrssed (see DeMartunr v Trump i
767 5th Avenue, LLC, 41 AD3d 181 182 [st Dept 2007, |

Srnce the plarntrff has falled to rebut. the defendants prrma facre ehowrng that rt lacked

‘actual-or constructrve notrce of the specific: water or |Iqud condltron that: allegedly caused the

plamtrff to fall the motlons fdr summary;udgment by Trump and Trlangte ehould be granted ,
and the complarnt drsmtssed The court need not consrder Tnangle S alternatlve argument that
it lacked any duty towards the plamtlff | ‘ A

Trump’s cross—clarms aqarnst Tnandle

Trump’ has asserted cross—clarms agarnst Tnangle for contractual mdemnrfrcatron
common law rndemnrfrcatlon and breach of contract failure to procure rnsurance Trump moves
for summary Judgment on rts cross- clarms and Trrangle has cross moved for summary

Judgment agamst Trump, For the reasons set forth below Tnangle s cross- motron is granted

‘ and the cross: clarms are hereby dlsmrssed

The marntenance aervroes agreement between Trump and Trrangle calls for Triangle to

o mdemmfy Trump agalnst clarms that erther (1) arise out of, oceur rn connectron with or result
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“from “the operations performed on behalf of or on the property of [Trump] by [Triangle] : 2 (2)

are due to Trlangle’s b‘reach of the terms of the agreement; or(3) arise out of orin cc‘nne’ctlon’
with or resulting from an act or omission by Triangle (Serio Aff Ex.1). There is no evidence
that the alleged transrent condltlon that caused plalntlff to fall arose out of Tnangle s, |
performance of services, pursuant to the contract with Trump, resulted from Trlangle $ breach of
the contract wnth Trump, or resulted from.an “act or omlssmn” of Tnangle The dlsmlssal of the |
main.complaint necessanly renders rnoperatlve and/cr academlc Triangle's contractual
obllgatlcn to rndemnlfy and defend Trump for any losses or clalms arising cut of the contracted :
work (see Hajdar/ v 437 Mad/son Ave Fee Assoc 293 AD2d 360 [’lst Dept 2002]) For the
same reason, Tnangle cannot be held llable for common Iaw mdemnlfrcatron or contnbutlon

given that there IS no evrdence that the plalntlff's anunes were attnbutable to negllgence by ‘

“Triangle (see Pr/est/y v Montef/ore Med/cal Center/E/nste/n Medrca/ Center 10 AD3d 493;

| Correia v Professrona/ Data Management lnc 259 AD2d 60 65 [1st Dept 1999]) Finally,

Trump 8 Cross- clatm agalnst Tnangle for breach of contract for fallure to procure msurance

naming Trump as an addltronal msured is dlsmlssed as Trlangle has submltted proof that a’

policy was lssued by Zurrch Arnencan lnsurance Co whloh provrded for Trump S lnclusion as :

an additional lnsured ACCordlngly, Trrangle s cross -motion for Summary Judgment is granted‘
and the cross-clalms‘agamst it are hereby'dlsmrssed.
“ CONCLUSION
Based on the foregoing,\‘it is hereby

ORDERED that the portion of defendant Trump s; motlon seeklng summary Judgment

‘and a dlsmlssal of the complalnt agalnst it is granted, and the complamt is hereby dismissed as

against defendant Trump. and the remainder of Trump 8 mctron is-denied; and itis further

ORDERED that Tnangle S Motlon for summary Judgment is granted and the complaint

Seand all cross-clalms agalnst Tnangle are, hereby dismissed with 'costs and disbursements to
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defendants.as taxed by the Clerk ‘u’pon submission of an 'app‘rOpriate \'bil‘l of‘c\oét;‘and itis
further, o | | |

ORDERED that the defendant Triangle is directed to ser\)e \é copy Of this Order with
Notlce of Entry upon all partles and the Clerk of the Court who'is dlrected to enterjudgment\:

accordlngly

This constitutes the Decision and Order of the Court.

Dated: '/Zﬂ!l 2, :‘

E c:heck:ane“: B rinaL msposmow D NON—FINAL-DISPC’SITION

Check lfapproprlate D DO NOT POST u REFERENCE

FILED
iS4y ’\iFEB 05 - r

NEW yoRy

| QQUNTY CLERK'S omcs ‘

- Page9of 9.




