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SUPREME COURT or-' THE STATE OF NEW YORK NEW YORK coum'v .

PRESENT: HON PAUL WOOTEN B PA’RT 7 ',;T‘]j‘ -
Justice | ‘ A Iy

340 MADISON OWNER LLC, and McGRAW ‘ : ' : ‘
HUDSON CONSTRUCTION CORPORATION,; . S INDEXNOL -115000/08

_ Plaintiffs, MOTION eén No 003"

- against - l L E D g |
SAGE ELECTRICAL CONTRACTING, INC., f
UTICA MUTUAL INSURANCE COMPANY, 112013
and UTICA NATIONAL ASSURANCE compANY,MAR

: NEW YORK
Def
cfondants. - COUNTY CLERKS omoe

The1following papers numbered 1to 2 were: read in'this motion by plamtlffs to reargue, pursuant to CPLR
Notice of Motion/ Order to Show Cause — Affidavuts e Exhlblts 1 \1 Sl '
Answering Affidavits o Exhlblts (Memo) ‘ - .2
Replying Affidavits (Reply Memo) ‘

Cross-Motion: || \\‘(es BN

In this decla’fatofy judgment action 340 Medi‘son Owner LLC (3\40 Madison) andw
McGraw Hudson Constructlon Corporatlon (MoGraw Hudson) (collectuvely, plelntn‘fe) move
pursuant to CPLR 2221 for leave to reargue thns court $ Deolsmn and Order dated Maroh 23,
2012 (Prlor Order) whloh denled plalnnffe summary judgment motion egalnst defendants Utlca s
Mutual Insurance Company and. Utlca National Assurance Company (togetner, Utloa), and upon
reargument, grantlng plalntlffe a declaratlon that (1) Utica owes plalntlffs a duty to lndemnlfy
them in the related aotlon Com‘mo v 340 Madlson Owner LLC (|ndex No. 116392/07 before this
court [Cont/no]) Utxca must assurne the defense and all future: obllga’nons of plalntlffs in

Contino; and (3) Utxca must relmburse plalntaffs for all momes and defenee costs expended by

plaintiffs in defending. Contino:
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‘STANDARD
CPLR 2221(d) prowdes in relevant part that a motron to reargue must be ldentlﬂed as’
such and “shall be based upon matters ‘of fact or law allegedly overlooked or mlsapprehended
by the court in determining the prior motion, ‘but shall not mclude_ any matters of fact not effered‘
on the prior motion.” A motion for reargument ”addressed to t\he discretion of the court, is:
designed to afford a party an opportumty to estabhsh that the court overlooked or |
misapprehended the retevant facts or mlsapplled any controlling principle of law" (Fo/ey v |
Roche, 68 AD2d 558, 567 [1st Dept 1979] see CPLR 2221[d] [2]) A reargument motton ts )
based solely on the papers submitted in connectlon with the prior motion: ‘It is-nota means by |
which an unsuccessful party can obtam a second opportunity to argue one ormore lssues |
previously decided, nor |e it:an opportunlty to submit new or addltlonai facts not prevrouety
submitted as part of the motlon (see McGill'v. Goldman, 261 AD2d 593, 594 [2d Dept 1999] 15“\ g
E. 63 St. Co. v Cook, 120 AD2d 442,443 [1st Dept 1986]; Fo/ey v Roohe, 68 AD2d 558, 567 - ‘
568 [1st Dept 1979]). | |
| DISCUSSION
The maotion to reer‘gue is granted, ae .the Court made,'its prior‘deter‘minetie‘r‘t t\o\esedupon
incorrect provisions of' the\ McGraw Hudson/Sage Trade Contreet.‘ : H L

The Contractua| lndemnification'section

The applicable provision of section 7 of the contract states:

(d) The Contractor [Sage] agrees to indemnify and save harmless
the Indemnitees [340 Madison and McGraw Hudson] against loss
and expense by reason of the liability imposed by law upon the:
Indemnitees (such’ indemnity to-include the cost of the. defense of
an action or clarm including attorneys fees) for dameges because
of bodily injuries ... sustained by any employee of the Contractor..
while at the site where work under this contract is condticted, or
elsewhere, while engeged in-the performance of work under this .
contract, however such i injuries may be caused, including, but not:
limited to such injuries as are caused by the sole or concurrent
negligence of the Indemnitees, whether attributable to-a breach of
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statutory duty-or admmlstra’uve regulatlon or othenmse and such
injuries for which habnllty is wnputed to'the Indemnltees

General Obhgattons Law § 5-322.1 “declares vond agreements purportlng to mdemmfy
contractors against liability for injuries contrlbuted to, caused by-or resultlng frorn the "
negligence of the promisee, his agents or employees, or nndemmtee whether suoh neghgence ‘
be in whole or in part” (Brown v Two Exch. Plaza Partners, 76 NY2d 172,178 [1990] quotlng
General Obligations Law§ 5—322.1) Only |f it is found that the lndemnltees were not neghgent i
(see e.g. Naughton v C/ty of New York, 94 AD3d 1, 12 [1st Dept 2012]), or that the contract
provides for partial lndemnlflcatlon through words such-as “to the fullest: extent permltted by
law” (see e.g. Williams v City of New York\ 74 AD3d 479, 480 [1st Dept 2010)) would
enforcement of the above. contractual prowsnon not run afoul of the statute | |

Here, the indemnification clause would require Sage to mdemnlfy 340 Madlson and t
McGraw Hudson even for “injuries as are caused by the sole or concurrent negllgence of the
Indemnitees.” There is no limiting Ianguage no partlal indemnification envisioned. - Thus, the ’
provision is void and. unenforoeable unless 340 Madison and/or McGraw Hudson is found to be
without negl:gence | ‘ |

The determination-of who was responsible for plamtlff’s |njur|es must awalt the trter of
fact. However, in the event that 340 IVladlson and/or IVIoGraw Hudson is: found to be W|thout

negligence, Sage will be obliged to indemnify 340 Madlson and/or McGraw Hudson in Contmo

Defense in Contino

As set forth.in the pnor order “Since Utica consents to defend 340 Madison and
McGraw Hudson in Cont/no the portaon of plaintiffs’ motion seeking a declaratlon that Utnoa has
a duty to defend plaintiffs in Contino is ‘granted” (Prior Order, at Bof 4). Thus, \thefCourt h‘as : H
already issued a declaratory judgment on the issue of Utica's obli\gat‘ion to defe\nd\340\Madison

and McGraw Hudson in Contino. The relief requested in this mot'iontis‘inthe nature of
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indeémnification.

The Issue of Late Notice

This issue has been resolved, in that Utica has assum‘ed\t‘h‘e d‘e\fe\nse"of 340 Ma,dison\
and McGraw Hudson in Contino, under a “full reserve of rights ‘to”’,dis’c.:laim coyerag‘@’f(utica,
3/21/11 Letter to Plaintiffs) “if [340 Madison and McGraw Hudson] are he’lq Iiéblé on“so‘rrie basi\s\
other than for the acts or omissions of Sage” (Gold 7/9/12 Affirm. in Opp. to Plaintiffs’ Order to.
Show Cause to Reargu‘e, 11 10). Coverage Will also be disblairﬁed if 340 Madison énd McGraw ;
Hudson are found liable for their own independent acts or omissions (id.).

Whether 340 Madison and/or McGraw Hudson is an Additional |n$uréd

The relevant portions of the add’.it‘ional insured endorsemeht’(8-E~273\7[NY] Ed. 11-2000,
at page 5-7 of 9) follow: | | ’
11, ADDITIONAL INSUREDS - BY CONTRACT,

AGREEMENT OR PERMIT .. The
following.is added to SECTION Il - WHO 1S AN
INSURED: a. Additional Insureds -

By Contract, Agreement or Permit

(1) Any person or organization with whom
you have entered into a written contract,
agreement or permit requiring you to provide
Insurance such as is afforded by this Commercial
General Liability Coverage Form will be an \
additional insured, but only:

(a) To the extent that such additional
insured is held liable for your acts or omissions
arising out of and in the course of ongoing
operations performed by you or your
subcontractors for such additional insured; or

' (b) With respect to property ... used-by-...
you. | '
(¢) ... This.insurance does not apply to:

(1) The independent acts. or
omissions of such additional insured.

The McGraw Hudson/Sage contract required Sage to procure a comm‘er‘ciél\gé‘neral"

liability policy which named 340 Madison and McGraw Hudson as additional ;ihsureds (McGraw
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Hudson/Sage Trade Contract, Insurance Rnder No 1) A certrflcate of msurance for a Utlca

: commercial general liability policy, dated June 17, 2005 shows Sage as the named msured

end 340 Madison and McGraw Hudson as two of the addltlonal meurede (erewrcz 2/17/11
Affirm. in prior motion, Exs. D and P) ‘
The policy limits Utrca s obligation to rhdemnrfy its additional msureds to therr hablllty fcr r
Sage’s acts and omissions “arising out of and.in the couree of ongomg operatrohs performed” k
by Sage for 340 Madison and/or McGraw Hudson. The Court of Appeele has “mterpreted the E
phrase ‘arising out of’ in an addrtlonal msured clause to mean orrgrnatlng from rncrdent to, or:
having connection wrth -t requires only that there be some causei reletronshrp between the
injury and the rlek for which coverage IS provrded [mternal mtetlons omltted]” (Rege/ Constr ;
Corp. v National Ul'ilDl? Fire Ins co. of P/ttsburgh PA; 15 NY3d 34 38 [2010] see also Hunter
Roberts Constr. Group, LLCWV‘Archk Ins. Co., .75 ADB‘d 404, 408 [1st \Dept 2010]’ [f‘the focus of - k
an ‘arising out of clause ie npt on the precise ceuse of the]eccident\ but.on the generel nature of
the operation in the course of which the injury was sustained’]; and see BF"'A‘; C. Corp: v\Onew |
Beacon Ins. Group, 8 NY3d 708, 716‘[2007] [additional ins‘ured expects protec\tion from'lewe‘uite‘ |
arising out of the named lnsured s work -- “litigation.insurance’ ] o - T

“Where ae here the lose mvolves an employee of the named msured who IS |njured

- while performmg the named insured’s work under the subcontrect, there rs\ a euffncrent

connection to trigger the additionalinsured ‘arising out of operations’ endorsement and faultis
immaterial to this determination [citations omitted]” (Hunter Roberts, 75 AD3d at 408)...

Anthony Contino was a Sage e‘lectrician foreman who wpuldr make rounds thmughput

‘ the bur!drng to check on his men and the progress of the wcrk (Plamtrff’s 2/12/09 Depo at 87,

69). The accident happened as he was walkmg to one of the elevators to check on work on
another floor (id. at 70). Before he reached the elevators, he sllpped on a patch cf\ o

greese/weter at the base of a staircase and fell (id. at 73-74).
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Plaintiff's eccrdent arose out of and was m the course of Sage s ongorng operetrone for B

340 Madison and McGraw Hudson. However ‘as set forth above the determinatron of who wae“"

responsible for plaintiff's injuries must await the trier of fact. In addrtron 340 Madreon end
McGraw Mudson have not indicated those act_s or omissions of Sage for whlch‘theyx allegef that
they may be found liable. As‘such only some of the prerequieite‘e for COVerage h\eve been met;

and any determination of whether 340 Medrsoh and/or MoGraw Hudson i$ covered under the

~ additional insured section of the Utrca polrcy i$ premature In addltron even rf 340 Madreon

and/or McGraw Hudson were to meet the above prereqursltes coverage would be. denred lf the
accident was the result of the “independent acts or-omissions of" 340. Madrson and/or McGraw
Hudson. i

As the issue of who was respohstble for the accident, ahdthe COncom‘itaht teeuee of
whether the Sage/McGraw Trade Cohtract is ehforceable, arrd whether‘the additioh‘al insured
section of the Utica/S‘age‘p‘olicv reduiree Utica to indemnify 34}0 Madieon‘ and McGraw Huderm
in Contino must await the trier ot tact, the part of 340 Madison and McGraw Hudeoh’\srr‘rotioh‘ :
which seeks declaratory judgments must be denied, |

‘ CONCLUSION
Accordingly; it is. ‘ |
ORDERED that the portron of the motroh of 340 Madison Owner LLC and McGrew

Hudson Construction CorporatIOh which seeks leave to reargue is grahted and it is further

ORDERED that upon reargument the prior decision and order of thls Court dated Maroh‘
23,2012 s vacated and wrthdrawn and this matter is hereby restored to the actrve calendar |
and itis further i |

ORDERED that the portion of 340 Madison Owner LLC and McGraerudeoh‘
Construction Corporation’s motion which seeks declaratory judomen',ts is denied; and itis.
further, | |
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ORDERED that counsel for 340 Madison Owner LLC is directed to serve a copy of this

Order with Notice of Entry upon all parties and upon the Clerk of the Motion Support Office who

is directed to restore this action to the active calendar.

This constitutes the Decision and Qrder of the Court.

Dated: 2. -2/~ 3

PAUL WOOTEN J.S.C.

Check one: | |FINAL DISPOSITION [ NON-FINAL DISPOSITION
Check if appropriate: : |

| | poNOTPOST | .] REFERENGCE
FILED |
MAR 112013
NEW YORK ;‘
COUNTY CLERKS O g
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