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* SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

- PRESENT: HON. PAUL WOOTEN ‘ PART 7
- Justice ‘
CENTURY INDEMNITY COMPANY, INDEX NO. | _603408/01
| Plaintiff, | MOTION SEQ. NO. 021

FIL E
BROOKLYN UNION G’As COMPANY,  APR 25 2013

Defendant.  \ewvoRK

The followlng papers were read on this mofi’m mﬁsaaFﬁlgﬁle complamt

PAPERS NUMBERED

" Notice of M;btion/Order‘tor‘Show Cause — Affidavits — Exhibits ...

Answér‘mg Affidavits — Exhibits (Memo)
. J " N ’ ot

Replyihg Affidavits (Reply Memo)_
erss¥ivlotlon: [ ves . No
= befendant Brooklyn Union Gas Company (B’r\o:ok‘lyn Union) moves, by Order to Show e
o Cause:(OSC),.f‘orleave ’tc amend its sixth a\m\\ended complaint. In this action, Brooklyn Union | ':
\ ‘see(‘ks a declaration t‘hatrrcentury indemnity Company (Century) is obligated to pay or reimbu'rsej’
Brooklyn Union for |ts defense costs and pay coverage to Brooklyn Union for liabilities it incurs;
in connectlon Wlth its manufactured gas plant sites (MGP Sites).
In\ its propcsed- seVenth am_ended complalnt for declaratory judgment and darnages,
Brdcklyn Union see‘k‘s‘to make essentially the following changes:
1. eliminating a“ll defendanrs other than Century Indemni‘ty“ Ccmpany;
~ 2, adding two MGP Sitee (the Gowanus Canal and Newtown Creek) to the ten already
listed in its sixth. amended complalnt | |
3 redefmmg the: perlod liability for alleged enwronmental property damage that occurred g

-as ‘eolely “the penods cf“msurance at issue in this action,” and deletung the |nformat|on and

belief ‘al‘legationand‘the\reference to the period‘i\\/vhich “began when MGP operations
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-commenced ..., or shortly thereafter” (see e.g. redlined copy of proposed Seventh Amended

-Complaint §‘ 15, annexed to Affirmation of Jay T. Smith, exhibit B); and

4. updating the regulatory“ involvement at the Citizens Works MGP Site.
| DISCUSSION
Leave to amend pleadings under CPLR 3025 (b) should be freely given, and denied only
if there is "prejudice or surprise resulting directly from the delay,” or if the'proposed amendment =
t‘is palpa‘bly improper or insufficient as a matter of Iaw.” Aparty opposing leave to amend “must"

overcome a heavy presumption of valldlty in favor of [permlttlng amendment] Prejudice to

- warrant denlal of leave to amend requ|res “‘some |nd|cat|on that the defendant has been

hindered in the preparatlon of [their]- case or has been prevented from taklng some measure in

| support of [thelr] position” (McGhee v Odel/ 96 ADBd 449, 450 [1st Dept201 2] [rnternal

C|tat|ons omltted])

1. CHANGES REGARDING PARTY DEFENDANTS

Brooklyn Unlon seeks to drop Certaln Undererters of Lloyd s and London Market
Insurance Companles as defendants’ to reflect its settlement with those insurance companles

Century does not oppose this aspect of Brooklyn Union's motion, and lt is therefore granted

2, ADDITION OF THEGOWANUS CANAL AND NEWTOWN CREEK AS COVERED SITES.

A THE GOWANUS CANAL
The Gowanus Canal is a man- made canal |n Brooklyn New York. On or.about March 2,

2010, the United States Environmental Protectlon Agency (EPA) llsted the Gowanus Canal on

the Natlonal Prlorltles Listof Superfund Srtes WhICh Was establrshed pursuant to the

| : Comprehensrve Envuronmental Response Compensatlon and Llablllty Act of 1980 (CERCLA)

(see 42 USC §§ 9601 et seq.; 40 CFR Pt 300, App. B).

Brooklyn Union seeks to add aIIegatlons that the:New York State Department of

Envrronmental Conservatron (DEC) and the: EPA have éach ordered |t to mvestrgate
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. environmental conditions at \thefGiowanus Canal, and that the EPA has alleged that Brooklyn

Union is jointly\and severally liable under CERCLA for the‘investigation‘ and ‘remediation of,the i
canal as a result of operations at the,Citiiens Works, Fulton Municipal Works and Metropolitan
Works MGF’S\, all sites which were included in Brooklyn Union's slxth amended complaint.
Brooklyn Union contends that its proposed amendment‘ merely\s‘eeks to update events ‘
that have occurred since the last amended comptaint was filed in January 2006 by moludmg

the Iletrng of the site on the National Priorities Llst and the Admlnlstratlve Consent Order and

. Settlement. Agreement for Investlgatlon Sampllng and Evaluatlon entered into between the

EPA and Brooklyn Unlon on Aprll 28 2010 (Gowanus Canal Agreement) The Gowanus Canal:‘

‘Agreement requrres Brooklyn Unlon to mvestlgate the Gowanus Canal as a'result of

contamlnatlon whlch onglnally,emanated fromthe three named Brooklyn‘Unlon MGP Sites..

BrOokIyn Unlon further argues that the EPA alleges that the oontamlnatlon in the canal

is |nd|v15|ble, and because |lablllty pursuant to CERCLA is jOIl‘lt and several it may ultimately be i

held lnable for: damages far beyond those caused by the wastes from: |ts plants, i.e. “all costs of i

‘ removal or remedlal actlon” (see B.F, Goodrlch Co.. v Murtha 958 F2d 1192, 1198 [2d Clr 1992]

[“Where the envnronmental harm is’ lndlwsrble llablllty is joint and several ]) Moreover a
defendantseeklng to avordtjomt and several;hablllty bears the burden of establishing\that the
harm is, in fact, divlsibleand a reasonable basis for apportionment exists (see Burlington N.

and Santa \Fe Ry. c;o. v U.S., 556 US 599, 614 [2009’]).

Accordlng to Brooklyn Union, Century initially took the posmon that it- would not oppose

an arnendment to add allegatlons regardmg the Gowanus Canal if the note of issue were

withdrawn; however, it later changedits posrtlon and opposed the amendment arguing that, by

E On November 24,2009, Brooklyn Wnion filed a note of issue with respect to the Cltlzens Works, ;
Clifton Works Coney Island Works and Greenpoint Works sites; and agreed to limit the initial trial to :

issues covering insurance coverage for the Citizens Works site. Fulton Municipal Works and Metropolitan ‘
Works, the other two MGP Sites lmpactmg the: Gowanus Canal do not appear to have been rncluded in el
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raising the: rnetter; of joint.and se\‘/‘eralrliability, Brooklyn Union was lmpermissibly seeklng ;
coverage for “ron-MGP liabilities.”
Century opboses the amendment on several bases.  First, Century argues that Brooklyn

Un‘ion has known about the listing of thelGowanus Canal as a Superfund Site, pursuant to

CERCLA, srnce 2009 and entered lnto the Gowanus Canal. Agreement wuth the EPA in Apnl

2010 but drd nothmg to amend |ts complamt untll August 2012. Century notes thatina brlef

filed by Brooklyn Unlon on'June 2,‘\20310, |n connection with another motlonlln this oonsolldated.’\
case, Brooklyn Union took the position“that contamination-of the Gowanus Canal is not releyéiht i

to the lssues inthe Cltlzens Works srte tnal that all of the other potentlally respon5|ble partles \';

f (PRP s) have not yet been determmed by the EPA, and thet Brooklyn Unlon would be

prejudlced if the jury formed the mlstakenlmpresslon that Brooklyn tJnlon was_respons_lble_fo\r_
all of the contarnination in the G\owenus Canal. | |

the apphcatrbn of jOlnt and several llablllty as “non MGP Ilabllltes % Century argues that it would‘t"

: ‘be severely prejudrced if lt now. had to lltlgate lssues regardlng the waetes of other PRP $ for

whlch no dlscovery has been oonduoted Thus accordlng to Century, Ieave to amend should

‘ be denled (see Edenwald Contr. Co. v C/ty of New York 60 NY2d 957 959 [1983] quotlng B

Slegel Praotlce Commentarles McKlnneys Cons Laws of NY, Book 7B, CPLR 3025:5, at 477 )
[“Iateness coupled with slgmflcant prejudlce to the other srde [constltute] the very elements of g
the. IaChes dootrme D | S

In reply, Brooklyn Union contends that it is Century that ‘hes\cha‘nged its position

regarding the inclusion of allegations regarding the Gowanus Canal, in that initially it was

o \ Century that ,ur‘ged the court to inclu‘de rer'nediation of the Gowanus]Cenal inthe trial (see

the note of issue.
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Memorandum of Law in Support of Century s Motion to Determlne Coverage for the Gowanus

Canal as Part of the Ctttzens Site Trial dated May 14, 2010, at 1 [“The trial should include .

| Brooklyn Union’'s Ilablllty for remedlatlon of the adjomlng Gowanus Canal to the extent that . il

liability 'arises out of,’ was,‘associated' with,” or ‘emanated from’ Brooklyn ‘Union's operations at
the site”]).

It appears to the Court that both partles have swrtched posrtlons to some degree

,regardmg whether the trial should nclude the questlon of coverage for contamlnatlon of the
= Gowanus Canal resulting frorn the operatlons of the Cltlzens Works S|te What now appears to

\be the main focus of Century 8 opposrtlon lS the queshOh of Brooklyn Unlon S potentlal Jornt and ‘

several llabllrty and whether that llabrllty should be mcluded m the upcomlng trlaI

: ‘, Here, grven that, Century 8 2010 motlon sought to determme coverage for the: Gowanua -
Canal as: part of the Cltlzens Works MGP Slte trial, Century cannot clalm surprlse in opposmon
to the herein motion, ln Ilght of the fact that very little to no dlscovery has been conducted

regardmg the contamlnatron generated by PRF’s other than Brooklyn Union, it is possuble that

‘Century would be prejudlced if the issue of coverage for remedtatlon based on jornt and several

respon$|b|||ty were part of the trial.. However the complarnt as a Whole mvolves numerous MGP\” o

| Sltes, andjlt wa‘s already contemplated that thelnltlal trlal,would deal only w1ththe Citizens ‘ ’;

Works site and not the other two sites alleged in the co‘mplaint that are adjacent tothe

| ‘Gowanus Canal Fulton Mumcrpal Works and Metropohtan Works Thus, even if the requested
\ amendment is permrtted the trial of the Clttzens Works Srte should go forward wrthout lncludlng; ; i
“the new allegatlons |n the proposed Seventh Amended Complamt regarding the Gowanus o

. Canal.

Century also argues that the proposed clalms are meritless, and therefore Brooklyn ‘

: Union's motion to amend should be denied. Century first contends that there is nothing in. the
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Gowanus Canal Agreement that \assertsrthat Brooklyn Union has Iiabi\lity for pollution other than
that generated by its MGP Srtes Century further argues that Brooklyn Unlon has not yet been
held jointly and severally liable for the ‘non-MGP contamrnatron in the canal and that the issue

of such potential liability is non-justiciable because it is not yet a live controvers‘y. Therefore, |

Century taintains thatBrooklyn Union is impermissibly seeking an advisory opinion.

In its reply memorandum, Brooklyn"Union appears to backtr‘ack \somev(vhat fromits

. ‘proposed claim that “EPA has alleged, “inte‘r alia, that Brooklyn Unibn is jointly and severally
‘ Irable under CERCLA for the lnvestrgatron and remedratron of. all envrronmental property

\damage at the Gowanus Canal, regardleSs of whether Brooklyn Unron caused such damage

(Proposed Seventh Amended Complarnt 1] 31) In support of its clarm Brooklyn Unron does

| | \not pornt to any specrfrc statement made by the EPA in the Gowanus Canal Agreement but
\rather relres on the EPA’s statement in the Support Document for |ts proposal to: add the
' ‘Gowanus Canal to the Natlonal Pnorrtres Lrst that, although there are several hazardous \
5 ‘substances in'the canal the origin of: the substances has not been rdentrfred and the partrcular

‘loc‘atronln the canal cannot be determlned (see Support‘Document for the Revised Natronalp G

Priorities List Final Rule - Gowanus Canal, at 62, annexed to Affidavit of Tracy L. Bell, exhibit

1‘)”'Brdoklyn Union furtherrelies onuthe\many cases citing the well-establish’ed principle that " e

lrabllrty under CERCLA'i is joint and several (see e.g. Nragara Mohawk Power Corp. v Chevron

U S A., Inc., 596 F3d 112 121 [2d Crr 2010] [‘Section 107 allows for complete cost recovery
under a jornt and several Ilablllty scheme one PRP can: potentrally be accountable for the entlre
amount expended to remove or remedlate hazardous materlals"] New Castle County v

HaII/bun‘on NUS Corp 111 F3d 1116 1121 [3d Crr 1997] [“In general, a sectron 107 cost:
recovery. action also |mposes Jolnt and several Ilabrlrty on’ potentrally responsible persons’];

Paramount Communications v Horsehead /ndu.s 231 AD2d 40, 42 [1st Dept 1997] [“CERCLA
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imposes joint and several liability on past as well as current owners or operators”]).

The fact that Brooklyn Union has not been formally adjudicated to be jointly and -
severally liable for the remediation of the Gowanus Canal, does not preclude Brooklyn Unlon

from maklng those allegatlons in lts complarnt Further, Century can contest that the EPA has

. ‘made such a specrﬂc allegatlon regardlng the Gowanus Canal in.its answer, Regardless of -

whether the EPA has made such a speclflc allegation about the nature and extent of Brooklyn
Unlon s liability for remedlatlon of the Gowanus Canal, Brooklyn Union is not precluded from.
seeklng msurance coverage for its Ilabrlrtles in connectlon with the Gowanus Canal since the ,

issue of lent and several llablllty goes to the extent rather than the exrstence, of lrablllty

Pursuant to the 60wanus Canal Agreement Brooklyn Unlon i requured to. undertake

B certaln l'eSpOl'lSIbllltleS wrth respect 1o the mvestlgatlve phase at the S|te Those responsrbllltles

appear to relate to a groundwater monltonng well lnstallatlon sampllng and analysus work plan
and relmbursement to the EPA for. certaln response costs of the EPA, Accordmg to Brooklyn
Unron it has already assrsted the EPA in Conduotrng the remedlal lnvestlgatlon of the s;te (see
Affldawt of Tracy L Bell (Bell Aff) 1'[1] 10 & 11) It appears from the draft Gowanus Canal
Remedlal lnvestlgatlon Report (Rl) and draft Feasnbllrty Study (FS)for the srte based upon the-
remedlal mvestrgatlon completed by the EPA in January 2011 that the mvestrgatron of the srte
ls not lrmlted to the contamlnants in the Gowanus Canal that were generated excluswely by
Brooklyn Un|on and |ts MGPs (see Bell Aff exhlblts 4,5); In fact the draft FS specmcally
refers toa 140-year hrstory of pollutlcn from a vanety of sources (id., exhlblt 5 at'1- 15) Nor do
the varlous remedlal alternatlves appear to drstmgursh between and among the contamlnants
emanatmg from different PRPs (/d at 4-7). Although ultrmately, Brooklyn Unlon s I|ab|l|ty may
be llmrted to that portlon of the costs of remedlatlon of the Gowanus Canal that are roughly

proportronate tc the amount of ccntamrnatlon it comnbuted to the canal |t need not wait until -
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that determination is'made in orderto litigate the avallablllty of any insurance coverage under :

: Century s policies (see e.g. State Farm Fire & Cas. Co. v LlMauro 103 AD2d 514 518 [2d Dept

1984], aff 65 NY2d 369 [1985] [Iltlgatlon regarding availability of excess coverage permltted
where there isa potentlal that the excess coverage mlght be reached)] This.i |s partlcularly true’
where wrth respect to these allegatlons the case isata pleadlngs stage and. not at the stage of

a motlon for summary Judgment (see e. g Brockman v Cipriani Wall St., 96 ADSd 576, 577 [1st '

’ Dept 2012] [motion for summary judgment on. clalm of common Iaw mdemnlﬂcatlon premature y

where no fmdrng of respdnsrbrlrty for plarntrff’s accrdent had yet been made]) Furthermore

‘ should Brooklyn Unlon have walted untrl the extent of lts I|ab|I|ty were determmed by the EPA

i Century would doubtlessly have ralsed a defense based upon Brooklyn Unron s delay

: cmng Consolldated Edrson Co ofN v vAIIstate s Co. (98 NY2d 208 224 [2002])(the

'Con Ed case); and Long ls L/ght Co. vAetna Cas & Surety Co (Sup Ct NY Ccmnty, Jan 11

1999, Gammerman J,, |ndex No. 604715/97) (the LILCO case) Century contends that, even

‘assumlng Brooklyh Unlon is ultlm\atelylfound jomtlyand severally Ilable by the EPA its ,

msurance pcllcles onIy cover lrabrlnty due to property damage arrsmg out of Brooklyn Union’ s e

| operatlons and not pollutlon caused by others However nerther case cited: by Century deal

squarely wrth the srtuatron before thrs Court

Relymg on the Con Ed case, Century asserts that, under its instrance poIIC|es

‘coverage is only tnggered by ccntammatlon whlch occurred dunng the pollcy perlod Century

argues that Brooklyn Unlon s complalnt does not and cannot allege the time perrod durlng

Wthh the contamlnation caused by other PRP S occurred Therefore acc0rdrng to Century the :

"allegatrcns are fatally defectlve In the Con Ed case, however the lssue under consrderatron

was not whether Con Ed s msurance policies: provlded coverage for Jcmt and several liability,

rather whether rt could collect its total llablllty— ‘all ' sums’ -—, under(any\ pollcy in effect dunng‘the :
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50 years that the property damage oceurred, up to that pollcy s limit” Which is. referred to as -

“joint and several aIlOGatlon (Conso/ldated Edison Co: of N.Y., 98 NY2d at 222), ‘Here, the '
questlon is: whether coverage wull apply should the contamlnatlon to the Gowanus Canal

emanatlng from Brooklyn Unlon $ Cltlzens Works site be found mdrvrsible from the other wastes

at the S|te and therefore Brooklyn Unlon be held jomtly and severally llable for the cleanup

rln the LILCO ca‘se in rejet:ti‘n\g coverage for poll‘ution caused by partie‘s‘other than. the, : :

\pollcyholder the court specrflcally noted that LILCO the insured, “had no legal or factual

relatlonshlp, connectlon or lnvolvement wrth the damaged property durrng the pollcy perlod of

the msurance (Long Is. nght Co at *6) That does not appearto be the srtuatron here

Wlth respect to Century s contentlon that Brooklyn Union is free to brlng clalms

-regarding’ the Gowanus Canal |n another actlon the Court concludes that such an approach :

‘would Ilkely result in a dupltcatlon of efforts that woulcl unnecessarrly burden the courts

Thus glven the general pnncrple that leave to amend should be freely. grven there is. |

msufﬂcrent reason for denymg Br00klyn Unton s mOtIOh to ‘amend the complarnt Grantlng that G

motion does not mean that the questlon of coverage for the Gowanus Canal erI be part of the\

| Cltrzens Works trlal Slmllarly, Century is not precluded from ralsmg Iegal ObjeCtIOl‘IS to the

allegatlons regardmg the Gowanus Canal in |ts answer or future dlsposmve motrons

B NEWTOWN CR(EEK,\» |

Newtown Creek, a waterway that forms a border between Brooklyn and Queens like th‘e':

\ Gowanus Canal has been llsted by the EPA on the Natlonal Pnontles list (see 40 CFR Part

‘ 300 App B) On June 16, 2011 and July7 2011 Brooklyn Union and the EPA, respectively, =

srgned an Admmrstratlve Agreement and Consent Order for Remedlal lnvestrgatlon/Feaslbrhty

'Study regardlng an lnvestlgatlon ‘of Newtown Creek (Newtown Creek Agreement) Several.

‘ otherpotentlally responslble partres signed the Newtown\Creo,loAgl‘eement as well.
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o SITES

\ Brooklyn Unron argues that srnce the filing of the srxth amended oomplalnt Newtown

‘Creek has been the subjeot of EPA actlvlty and that, agaln like the Gowanus Canal the EPA

has aIleged that Brooklyn Unlon ls jorntly and severally Ilable for the cost of |nvest|gat|on and

remedlatlon as a result of its ownershlp and Operatron of MGPs in the area (Eqmty Works and

: Greenpornt) both of Wthh are named in the srxth amended complalnt Accordrng to Brooklyn : o

Unlon there has been no actrve drscovery wuth respect to Greenpornt or Equrty Works thus
Century WIII not be prejudlced if dlscovery must be conducted wrth respect to Newtown Creek o

when it is conducted with respect to the tWO lndrvrdual l\/IGP Sltes

Century has not made any separate arguments Wlth respect to Brooklyn Unron s motlon e
-as it applles to Newtown Creek and therefore Brooklyn Umon S motlon lS granted for the |

‘\same reasons that apply to rts allegatlcns regardlng the Gowanus Canal

3. REDEFINITION OF THE F’ERIOD FOR LIABILITY FOR PROPERTY DAMAGE FOR ALL

Brooklyn Union seeks to narrow the penod of property damages by elrmlnatrng the

mformatron and behef allegatlons and the reference to the perlod of tlme when MGP operatlons

commenced at the respectlve MGP Sltes relymg mstead on Irabrlrty WhICI'I occurred

throughout” the perlods of. rnsurance coverage at rssue in the Iltlgatlon Brooklyn Unlon argues

that it is.not necessary to prove damage pnor to the perlod of the pollcy in order to trigger -

g i coverage and that its prewous “rnformatlon and bellef” allegatlons dld not constltute }udlmal

‘ admlssrons (see Sound Communlcat/ons Inc v F?ack & Roll lnc 88 AD3d 523 524 [1st Dept

201‘I]).

Century opposes the amendment arguing that it is preju‘diced by Brooklyn Union’s effort

2 ln the Newtown Creek Agreement the EPA speclflcally alleges that aII of the respondents are o
Jomtly and severally Ilable for carrylng out the agreement (see Bell Aff exhlbrt Tat 3)
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to recharacterize the property damage as having occurred during the poIiCyperiods despite\‘
Brooklyn Union’s prlor information and belief allegations that the property damage ‘began’ whenr
MGP operations commenced” at the respective MGP sites (see Sixth Amended Complaint I

17,21, 24, 27, 30, 33, 36 39 42 and 45) As Brooklyn Unlon argues, this proposed

amendment does not foreclose Century from relylng on allegahons regardtng the occurrence of :
damage from a penod prior to the polloy period as a defense Thus; Brooklyn Un|on S motlon is; o

o granted W|th respect to |ts proposed changes regardlng the penod of property damage

. 4. CLARIFICATION REGARDING REGULATORY INVOLVEMENT AT THE CITIZENS -

WORKS SITE
The snxth amended complalnt alleged with respect to the Cltlzens Works site that the R

Crty of New York demanded that Brooklyn Union part|0|pate in the lnvestlgatlon and cleanup of ; |

the stte Brooklyn Union:. seeks to eltmlnate the allegatrons regardmg the Clty of. New York

‘ substltutmg allegatlons that the DEC has now formally ordered Brooklyn Unlon to. mvestrgate - |

the srte and to clean up any contamlnatlon from the former MGP under DEC's oversight.

entury opposes the ame‘ndment COntendingthat the allegatlons regarding the dernan‘d g

o , ;by the City: of New York that Brooklyn Unlon mvestlgate and clean up the Cltlzens Works site. : ‘

support Centurys late not|ce defense But again, such a change ln Brooklyn Umon s allegatlon

doesnt preclude Century from mtroducmg evidence or makmg arguments concerning the
earlier role of ’Newl York\Clty in supporlt of a late notrce defense.
' “CO\NCL‘USION
Accordingly, it is hereby. |
. ORDERED that Brookly’n: Un‘ion\Gas’s motlon for leave to a‘men\d its complaint is
granted, and‘ the amended\'complaint in the proposed form annexed to-the moving papers shall

be deemed served upon service of a copy of this order with-notice of entry thereof; and itis .
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Dated: L),‘__Cﬁ »\-g |

further,

ORDERED that Qénthry Indemnity Company shéli serve an answer to the \ér\n\fended “

‘complaint or otherwise respond thereto within 20 days from the date of said servide; and.itis’ ’

further,

ORDERED that counsel are dlrected to appear for a pre—trra! conference in'Room 341

: '60 Centre Street; Part 7 onMay 23, 2013 at 11 00 am;

ThIS constrtutes the Decrsmn and Order of the Court

PAUL WQOTEN Ji S C.

Gheék 6n‘e' D FINAL DISPOSITION . NON-FINAL DISPOSITION

Check it approprlate D DO NOT POST D REFERENCE
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