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S1JPRE:ME COURT OF THE STATE OF NEW YORK 
I.A.S. PART 9 SUFFOLK COUNTY 

INDEX NO.: 8587-12 
PRES l? Y 1' : 
H O N .  DAKIEL,  J1.4RTIN MotionDates :10/03/12. 02 19 13, 

Motioii Sequence Nos: 01 -MG 
s Submitted. 03/05/13 

,JO.\N B1,OOhIGARDEN and 02 -hlotD /case disp. 
< ' I I A RL. E S B L, 0 0 M C  ARDEN, 

P 1 a i n tiffs , 

-against- 

ANTHONY LANZA and LANZA & 
GOOISBY, P.L.C., Et nf, 

Defendants. 
x 

PLAINTIFF'S ATTY: 
Stanley E. Orzechowsik, Esq. 

38 Southern Boulevard, Ste. 3 
Nesconset, NY 11767 

DEFENDANTS' ATTY: 
Kaufman Dolowich Voluck & Gonzo, LLP 
135 Crossways Park Drive, Ste. 201 
Woodbury, NY 11797 

T l  
Notice of Motion/Order to Show Cause 
Cross - Mo tio n 

X 
s 

Answerino Affidavits X 
ReDlvinrr Affidavits x 

Tlic defendants, ANTI-IONY LANZA, LANZA Rr GOOLSBY, P Id C :) Callfomla 
Pi-ofcssional Ldiv Corporation, and LANZA & SMITH, P.L.C. a California Professional Law 
C'oi-poi atioii.  (collectively referred to herein as the defendants or movants), iiiovc for an order: ( 1 )  
ptirsuaiit to CPLR 321 1 (a)(8) dismissing the complaint on thc ground of lack of personal 
Itirisdictioii; or, in the alteriiati\re (2) staymg the proceedings aiid compelling arbitration i i i  Orange 
Count\, Cali forma. Plaint~ffs cross-move for an order pursuant to CPLR 2201, 32 I 1 (a) and (b), 30 1, 
303 .ind 7503(  a)( b), aiid Unifoiin Rule 2 16.1 (for the sealing of court records): denying the 
le fcn d xi Is ' p I-c- 1 n s\vci- mot 1 on to disiiii ss or stay tlie procced 1 iig . 

Pl~i i i i t i f f : ,  coniiiieiiced this action seeking to recover damages for Icgal iiialpiactice, bi-each 
0 1  coi i t t -xt ,  11-aiid, fi-auduleiit coiicealtnent, breach ofthe covenant ofgood faith aiid f i r  dealing, and 
b i u c  11 of' fi duci ;try duty, which all egedly resid ted from the defendants' i-epi-eseii tat ion of plaint i ITS 
.tiid tlieii son, Howard Bloomgarden, in a suit against another attorney in  the State of Florida relating 
to hei retention by tlie plaintiffs to handle two matters relating Howard Bloomgarcitx's 
pIcx/coiir rction oii various criminal counts and the return of fees paid. The Florida action, under the 
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titkc t31 OOZICJXRDEN \ ROBERTA MANDEL, et al . sought to reco\ er from the attorneq foi 
bie,icii ~ ~ ‘ c o n t i ~ c t .  breach ofco\  enaiit of good faith m d  fair dealing, Linjiist eniichment, bieaclz o f  
liciuci,u> chit!. piofessional malpractice, m d  fraud, all concerning Ms Mandel’s efforts to relic\ e 
lHo\\ <ii ci HloomyLirden oftlie conseqiieiices o fa  federal criiiiinal court plea ,illocution, based on lack 
ot‘ et’lt’ctir e coiinscl by yet another attorney, for which he was, and is, sei\ ing 33 m d  314 years 
sentence ,ind upon whicti he potentially would Fdce two capital murder prosecutions in  the State of  
C’ ‘1 I 1 f 01 11111 

l’hc complaint a t  issue i n  this action contains seven designated causes of‘action No nexus 
to tlic c i ~ i ~  ,icti\ ity i n  tlic State of New York is alleged in any of the designated causes of action. The 
only  pili-poi-ted mentions of a nexus to the State of New York are contained in  the “Predicate 
Allegations“ ofthe complaint where it is alleged, i n  apparent an apparent attempt to invoke long-arm 
jiii-isdiction, that the defendants conducted business in this State, and specifically, at paragraph 23, 
in refcrence to the defentlants: 

23. I n  entering into the retainer agreement and professional and attorney-client 
relationship as aforesaid, the Defendants and each of them did so by means of, for the 
purpose of, and in the course of, doing and transacting business with tlie Plaintiffs 
w i t h i n  the state ofNew York and contracting to supply and perfomi legal services for 
the Plaintiffs in the State of New York. 

I t  is also alleged, in paragraph 24, that the defendants: 

. . committed negligent and tortuous acts without the State causiiig injury to the 
Plaintiff(s) and their property within the State ofNew York and did so by and in the 
course of regularly doing and soliciting business in the State of New York, engaging 
i i i  a persistelit course of conduct having regular and continuing contacts with the 
State of New York; and deriving substantial revenue froin services rendered 
deli\ ered or performed in the State of New York; with the expectation that the acts 
would h w e  consequences in the State ofNew York and that said Defendant(s) would 
still derive subst,antial revenue from their conduct, contacts and participation in 
interstate commerce. 

l’liese allegatioiis in the complaint are not further amplified with specific factiial allegations. 

In arguing that this court may exercise jurisdiction over the defendants, plaintiffs rely upon 
\cn \r.ork Statc’s long-ami statute, CPLR 302. That statute provides, in pertinent part, that: 

(‘1) A c t s  \\liich arc the basis ofjiirisdictioii. As to a cause of action arising from any 
ofthe x t s  enunierated in this section, a court may exercise personal ~i~iisdiction ober 
m y  lion- domiciliary, or his executor or administrator, who i n  person or through 
‘lgen t 

sei\ ICC\  in thc state, or 
1 t i  ,insacts any business within the state or contracts anywhere to supply goods or 
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2 conitiitts tortious act witliiii the state, evccpt as to a c u s e  o f  x t ion  for 
ckl;iin,it~on of character arising from the act; 01- 

3 commits a tortious act u ithout the state causing injiii-y to pel-soli 01 properti 
\\ i thin the state, cucept as to a cause of action for defamation of ch'iracter arismg 
ti om the act, I f  he 

( I )  regularly does or solicits business, or engages in any other persistent coiirsc of 
conduct, or dertk es substantial revenue from goods used or consumed or services 
rcucieicci, 111 the state, or 

( 1 1 )  elpects or should reasonably expect tlie act to have conseqiieiiccs in thc state 
.itid dei I \  es substantial revenue from interstate or international commerce; or 
4 owns, uses or possesses any rcal property situated within tlie state (CPI-R 303.) 

In support oftheir motion, the defendants rely upon aii affirmation from couiisel aiid affidavit 
oi'tlie detkndant Anthony Lama, together a copy of the retainer agreement among the parties, to 
,irguc that this court may not properly maintain personal jurisdiction over them. More specifically, 
they assert that the firm is headquartered in the State of California, with only one office in Irvine, 
CaliIornia. The defendants do not maintain an office in New York, do not regularly conduct 
business i n  this state, aiid do not own any property here; all are residents of California, none IS 

licensed to practice law in New Yorlc, nor do they have any affiliates, subsidiaries, or employees 
conducting or soliciting business in New York, no agents upon whom process could be served. They 
h i  e not appeared before the courts of New York, do not inaiiitain bank accoiiiits or a telephone 
listing 111 New Y ork nor advertise here. They do not receive income for services performed in New 
York. Service ofprocess informing the defendants of the commencement of this action was received 
by them i n  lrviiie, California Further, the underlying action that forms the basis for the claim of 
malpractice was prosecuted in the State of Florida. No services were performed with regard to 
Florida action iri the State of New York. The defendants never traveled to New Yorlc in connection 
with the Florida action; their only coniniunications with plaintiffs were by telephone, e-mail aiid 
lcttei The defendants were retained by Howard Bloomgarden to represent him in litigation to be 
commencecl i n  Florida, Howard negotiating the retainer from Iiis prison cell 111 Los Angeles, 
C'alilbi-ma, and his parenls, the plaintiffs here, were later added as parties to tlie agreement. 

The written fiilly executed retainer agreement with plaintiffs provided as here relevant: 

CONTTNGENCY HYBRID FEE AGREEMENT 

This Agreement (the "Agreement") is effective in Orange Couiity, California, 
17y , t i i d  betwecn 1-anza & Goolsby, a Professional Law Corporation ("LG"), and 
1 Io\\ arc1 Bloomgarden, Dr. Charles BLOOMGARDEN, and Dr. Joan Bloonigarden 
( col Icc t I vel y, "Client"). 

1 ~ 
Scope of Representation. Client hereby hires LG to represent Client i n  

the tilinjg and prosecution of a lawsuit in Florida (or perhaps California) against 
attorney Roberta Mandel, including any appropriate law firni responsible for her acts 
or oiiiiss,ioiis, relating to her retention by Client to handle two matters relating to 
Client's pleaiconviction on various criminal counts, the first involving a $200,000 
f'cu'tleposit and the second involving a $30,000 fee/deposit (the "Matter"). . . . LG's 
iqreseiitatioii is limited to the matter. , , . 

Page -3- 

[* 3]



0.  LG and client agree that any disp8ute or claim i n  law or eqiiity arising 
bet\\-een them whatsoever, including, but not necessarily limited to, any act or 
omission of LG or any of it employees relating to the services rendered by LG to 
Client, whether tinder this Agreement or otherwise, shall be decided by neutral, 
binding arbitration in Orange County. The arbitration shall be conducted in 
accordance with Part3, Title 9 of the California Code of Civil Procedure, Section 
1380, ct. seq. . . , 

1'11115. defendants have presented a prima facie showing on the lack of New York long-arm 
1 tiriscliction over them, given the lack of specific fictual allegations contained in  the complaint. 

1'0 successfully oppose a pre-answer motion to dismiss a complaint pursuant to CPLR 321 1 
(a) ( S ) ,  the plaintiffs must make a prima facie showing of specific allegations which demonstrate the 
appliciibility of the provisions of CPLR 302, supra. Iavarone v Northpark Partners, LP, 89 AD3d 
902 (2nd Dept 201 l), Opticare Acquisitiorz Cory. v Castillo, 25 AD3d 238 (2nd Dept 2005). While 
the court must construe the pleadings and affidavits in tlie light most favorable to plaintiffs, the 
burden of' proof rests with the party asserting jurisdiction. Brarzdt v Tornby, 273 AD2d 429 (2nd 
Dep t 2000). 

Plaintiffs, here by counsel's affirmation in opposition, respond to the CPLR 321 1 (a)(8) 
motion without specificity. They maintain that: the written contract was not a negotiated retainer 
agrecment; that the defendants by virtue of the contract derived substantial income from interstate 
commerce as a result to their representation ofthe plaintiff; defendants engaged in a persistent course 
of conduct in the state with the expected consequences in the state as to the plaintiffs who were 
residents of the State of New York and who were possessed of causes of action which were personal 
to them within this state. The damages to the plaintiffs' personal causes of action, and the direct 
i i i j  tiry and financial damage to these plaintiffs occurred where their causes of action were and are 
possessed i n  thi:; state, because the multiple forms of communication utilized by the defendants i n  
thcir representations of the plaintiffs including their primary utilizations of email communications 
o~ er tlie internet; that they coimmitted tortious acts outside this state causing injury to the plaintiffs 
in their personal and property within this state; given the fact that the retainer agreement was 
euecuted in thc State of New York by the plaintiffs, the defendants contracted for the supply of 
scrvices within this state; the defendants sent billing notices to tlie plaintiffs in the State of New 
)'(>I-I< which weie paid fiom New York 

Each plaintiff submits an affidavit alleging particulars with regard to long-ann jurisdiction. 
I hcy 'tttcst that they were presented "with the retainer agreement at issue" . . . "through interstate 
mail  " FLH-ther they "signed the retainer agreement, iiicluding the arbitration clause, in the State of 
h c ~  Yoi IC." and, "Thereafter, all of our communication with tlie Defendants in this litigation took 
p l x e  v ia  interstate conimunications sent and delivered on a regular basis into New Yorlc, namely 1)  
intci state mail, 2) interstate telephonic communication and 3) e-mail communication over the 
intcrnet. Incl~rded within those comniunications were notices and billing statements sent to us by the 
Defeiid,iiits detailing the work and tasks they have performed, or allegedly performed." 

Thiis the only allegations of a long-ami nexus to New York contained in plaintiffs' opposition 
sound 111 paragraphs ( 1 )  and (3) of CPLR 302(a). No allegation as to paragraph (2) - a tortious act 

Page -4- 

[* 4]



itliiii VT~LL Yorh: or, p;iragraph (4) - the ownership of real property in Nen York, is made and 
therefbre the court need not consider them. 

DelL-nda.nts' contention that they have not transacted business in New York State sufficient 
to siil?ject i t  to long-aim jurisdiction tinder CPLR 302 (a)( 1)  is correct. Essential to a determiiiation 
tha t  a del'endant lias "transacted business" within the State as required by this subdivision is a finding 
that ;I cfef'eiidaiit lias purposefiilly availed itself of the privilege of conducting activities within the 
foriim state, thus invoking the benefits and protection of its laws Krezitter v McFarlrlen Oil Cory., 
7 1 N Y 3  160 ( 1  988), Corriely v Dynamic HVAC Supply, LLC, 44 AD3d 986, (21id Dept 2007), . 
"I>urposefd activities are those with which a defendant, through volitional acts, avails itself of the 
privilege of conducting activities within the forum State, thus invoking the benefits and protections 
of its laws Fischbarg v ILIoucet, 9 NY3d 375 (2007). As is ofparticular relevance here, it has also 
bcen held telephone calls and written communications, which generally are held not to provide a 
stifiicient basis lor persolaalj tirisdiction under the long-arm statute, must be shown to have been used 
by the defendant to active:ly participate in business transactions in New York. Liberatore v Cnlviizo, 
293 AD2d 2 1 7 ( 1 st Dept 2002). Sending faxes and making phone calls to this state are not, without 
nioi-e, activities tantamount to "transacting business" within the meaning of the loiig-ann statute. 
CV.ilrck-Meister v Lowerzsteiiz Fine Arts, 7 AD2d 35 1 (1 st Dept 2004). It has also been held that 
where a defendmt has signed a contract outside of this State, a court cannot exercise jurisdiction 
over that defendant pursuant to CPLR 302 (a) (1) based simply 011 the circumstance that the plaintiff 
signed in New York. Standard Wine & Liq. Co. v Bombay Spirits Co., 20 NY2d 13 (1967). In like 
fashion, i t  has been held that where the services contracted for are to be perfoiiiied outside of New 
York, the mere fact that a party to the contract is a New York domiciliary does not suffice to invoke 
the court's jurisdiction pursuant to CPLR 302 (a) (1) Firzesurgic Inc. v Davis, 148 AD2d 414 (211d 
Dept 1989), Iv dismissed in part and denied in part 74 NY2d 781 (1989). Nor does jLirisdiction lie 
where all New York activities relating to a contract were performed by plaintiff and cannot be 
attributed to the defendant. J.E. T. Advertising Associates, Inc. v Lawn King, Ittc., 84 AD2d 744 
(2nd Dept 198 I ). 

The facts, as presented by plaintiffs, do not peiinit the conclusion that defendants were doing 
business i n  New York in the instant case where defendant law finn was retained in California by 
plaintiffs as coiinsel in the Florida iiialpractice litigation, under an agreement calling for dispute 
resolution i n  California. Construing the pleadings and affidavits in the light most favorable to 
plaintiffs, they have not met the burden of proof in making a prima facie showing of specific 
cillegations which establish personal jurisdiction under CPLR 302 (a)( 1).  

Plainti fls other c14iim that jurisdiction IS obtained under the "tortious act" provision ofCPLR 
7 0 3  ( a ) ( ? )  I S  v, itliout niei-it. This provision, among other things, insofar as  pertinent, requires that 
pla in t i f ' f '  show that defendant committed a tortious act: "without the state causing iiijury to person 
or propcrty within the state". It is necessary for plaintiffs then to show that they sustained an injury 
within thc State of New York. Variiosy v Gateway Itis. Co., 49 AD2d 489 (3rd Dept 1975). This 
they have failed to do. Plaintiffs may have suffered a pecuniary diminution, but their domicile 111 
Ne\\ Yorlc ,ilone does not establish injury i n  New York . Fantis Foods vStaizrlnrd Importing Co., 
40 NY2d 3 17 ( 1980), Weiss v. Greertberg, Traurig, Askew, Hoffiiiaii, LiyofJ; Quetttel& WoL-f; 
P.,-l., 85 AD2d 801 (3rd Dept 19Sl), Cliffstar Corporatioil v Cnliforrzia Foods Corporcitioii, 254 
ALI2cl 700 (4th Dept 1998). Since any alleged acts of legal malpractice took place i i i  Florida, and 
~vcrc  i-el,ited to the Floridla litigation, it cannot be said that injury was sustained iii New York simply 
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lxcatisc the plaintiffs may suffer a monetary loss. Therefore, that plaintiffs 1ia1.e not established 
personal lurisdiction over defendants under CPLR 302 (a)(?). 

.-4ccoi-clingIy, the defendants' motion to dismiss the action as against them pursuant to CPLR 
331 l ( ' l ] (S)  IS gr;1nted. 

In light (of this disposition on the foregoing grounds, it is unnecessary to reach any other 
issues raised by the parties, as the court is without jurisdiction. 

so oldered. 

Dated: June 5, 2013 
Riverhead, NY 

- *  

HOP. DANIEL MARTIN, A.J.S.C. 

? 
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