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employment was terminated on November 17, 2010 (see Verified Amended Complaint, 77 9- 

IO). According to plaintiff, he was hired to rebuild the company and was “overwhelmingly 

ssful in transforming DMCW into a company with multiple new, innovative business 

offerings, product lines, and significant growth trajectory” (id., 77 1, 12-13). Plaintiff signed a 

three-year employment agreement with defendant, effective January 1, 2008, which provided, 

among other things, that he would be paid a salary and guaranteed annual bonuses, and would 

be eligible for performance bonuses and commissions for new business brought to DMCW (id. , 
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nded retaliation claim, on the 

pursuant to CPLR 321 1 (a) 

s as alleged fit within any 

941; see People v Coventry 

65, quoting Kain v Larkin, 141 NY 144, 151 [1894]). “Stated another way, the court’s role in a 

motion to dismiss is limited to determining whether a cause of action is stated within the four 

corners of the complaint, and not whether there is evidentiary support for the complaint” (Frank 

v DairnlerChrysler Corp., 292 AD2d 1 1 8, 1 21 [ 1 st Dept 20021; see Guggenheimer v Ginzburg, 

43 NY2d 268, 275 [1977]; Bernstein v Kelso & Co., 231 AD2d 314, 318 [Ist Dept 19971). 

“Whether a plaintiff can ultimately establish its allegations is not part of the calculus in 

determining a motion to dismiss” (EBC I, lnc. v Goldman, Sachs & Co., 5 NY3d 1 1,19 [2005]; 

see Roni LLC v Ada, 18 NY3d 846, 848 [201 I]; AG Capital Funding Partners, L.P. v State Sf. 
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Johnson, 65 AD3d 224, 

ros v New York State Catholic Health Plan, lnc., 526 F Supp 2d 342, 347 [ED NY 20071; 

see Castagna v Luceno, 201 I WL 1584593, *12,2011 US Dist LEXIS 45567, *41 [SD NY 

01 I]; Tin Yao Lin v Hayashi Ya I/, Inc., 2009 WL 289653, *7, 2009 US Dist LEXIS 12963, *24 

D NY 20091, adopted by 2009 WL 513371,2009 US Dist LEXIS 15513 [SD NY 20091). 

Further, “a plaintiff must allege that he or she complained about a specific violation of the Labor 

Law to support a claim of retaliatory discharge pursuant to Labor Law § 215” (Epifani, 65 AD3d 

at 236; see Castagna, 201 1 WL 1584593, at *12, 201 1 US Dist LEXIS 45567, at *41). 

Defendant argues that plaintiff’s retaliation claim must be dismissed because plaintiff did 

not complain to his employer about a specific violation of the Labor Law. More particularly, 

defendant contends that plaintiff was required to cite a specific section of the Labor Law in his 

complaint to his employer. In support of its argument, defendant asserts that an April 201 1 

amendment of Labor Law 5 215 demonstrates that the applicable pre-2011 version of the 
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96249, * I O  [SD NY 20121 [Unlike its federal analogue, the NYLL‘s anti-retaliation provision 

unquestionably protects informal complaints made to an employer”]; see also Castagna, 201 1 

WL 1584593, at *12, 201 1 US Dist LEXIS 45567, at *41; Veerman v Deep Blue Group L.L.C., 

2010 WL 4449067, *3, 2010 US Dist LEXIS 117511, *7 [SD NY 20101; Barturen v WildEdibles, 

Page5of 9 

[* 5]



lained, he was fired. The Amended Complaint at defendant violated Labor 

usly found by this Court, pla 

tion of Labor Law § 193, which prohibits an employer fro 

ee’s “wages” (see Antolino, 201 1 WL 6148826, 20 

adequately alleged a 

ing certain deductions from 

isc LEXIS 5737, at *6-7). 

Thus, plaintiff‘s allegations satisfy the pleading requirement that 

Labor Law violation (see Duarte, 2012 WL 2847741 , at *3,2012 

about a specific 

Dist LEXlS 96249, at *IO- 

ries into failure to pay overtime sufficient basis for retaliation claim]; Smalls v Bright, 

2011 WL 5419685, *4, 201 1 US Dist LEXIS 129669, * I4  [WD NY 20111 [informal complaints 

about being underpaid sufficient to support retaliation claim]; Patel v Baluchi’s lndian Rest., 

2009 WL 2358620, at *I 1, 2009 US Dist LEXIS 66512 [SD NY 20091 [complaints about unsafe 

working conditions, low wages and lack of benefits sufficiently alleged retaliation claim]; 

Higueros, 526 F Supp 2d at 348 [complaints about nonpayment of overtime, without reference 

to any “state” law, sufficient to support claim; complaint itself lists specific sections of law]; 

Barfuren, 2007 WL 4468656, at *5, 2007 US Dist LEXlS 93025, at *17-18 [SD NY 20071 

[informal complaint that employer failed to pay overtime is sufficient]). 

Defendant also contends that the retaliation claim should be dismissed because plaintiff 

has alleged retaliatory actions occurring after his employment was terminated, and Labor Law 5 
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Higueros, 526 F Supp 2d 

*17; Ting Yao Lin, 2009 

ues that this means that 

rise to a Labor Law 9 215 

Memorandum of Law, at 

ndisputed, however, that section 215 applies t 

provide a cause of 

considered an adverse action for purposes of a retaliation claim (see Liverpool v Con- Way, Inc., 

WL 4791697, *9, 2010 US Dist LEXIS 122419, *37 [ED NY 20101 [post-termination 

ent to prospective employer may be retaliatory]; Torres v Gristede’s Operating Corp., 

upp 2d 447, 472-473 [SD NY 20081 [baseless claims or lawsuits against former 

constitute retaliatory actions “even though they do not arise strictly in an employment 

context”]’; Kreinik, 2003 WL 22339268, at *9, 2003 US Dist LEXIS 18276, at *30 [counterclaims 

in post-termination law it brought by employee “can be used as a retaliatory practice”); see 

1 Contrary to defendant’s contention, Torres involved claims under both the Fair Labor Standards 
Act (FLSA) and New York r Law (see Torres, 628 F Supp 2d at 471, 475). Even if it had not, 
however, the analysis o ion claims under the FLSA generally is applicable to claims under Labor 
Law 0 215 (see Esmila, 2013 WL 1313771, at *6 n 7, 2013 US Dist LEXIS 47161, at * I8  n 7; Torres, 628 
F Supp 2d at 471 n 18), except that Labor Law 9 215 “offers broader coverage than the FLSA (Flick v 
American fin. Resources, Inc., 2012 WL 5386157, *4, 2012 US Dist LEXIS 161517, * I2  [ED NY 20121; 
see Yu G. Ke v Saigon GM, lnc., 595 F Supp 2d 240,263-264 [SD NY 20081). Moreover, Labor Law 9 
215, like the FLSA and Title VII, is a remedial statute, and “the same basic analysis applies to retaliation 
claims under [any of the statutes]” (Torres, 628 F Supp 2d at 471 n 19; see Artica v J.B. Custom Masonry 
& Concrete, Inc., 2012 WL , 2012 US Dist LEXIS 103272, *43 [ED NY 20121). 
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some legal, financial, or 

for the plaintiff” (Castagna, 201 1 WL 1584593, at *13, 201 1 US 

IS 18276, at “30; see Fei v WestLB AG, 2008 4768, *3, 2008 US Dist LEXIS 

living, by speaking ill of him and telling business associates and former co-workers not to 

iate with him, are sufficient to satisfy pleading requirements for purposes of withstanding 

tant motion to dismiss. In any event, plaintiff also alleges that his employment was 

inated, which undisputedly can constitute actionable retaliatory conduct under the statute. 

Similarly, as to defendant’s argument that the alleged retaliatory actions do not constitute 

adverse actions for purposes of Labor Law § 215, “[tJermination, of course, constitutes an 

‘adverse employment action’ under 5 215” (Tin Yao Lin, 2009 WL 289653, at *7, 2009 US Dist 

LEXIS 12963, at *25; see Higueros, 526 F Supp 2d at 347; Liverpool, 2009 WL 1362965, at 

*12, 2009 US Dist LEXIS 41349, at *36-37 [“wrongful discharge is the archetypal example of 

the kind of adverse action retaliation provisions are designed to protect”]). 
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