Dichter v Installed Bldg. Prods.

2014 NY Slip Op 33016(U)

June 30, 2014

Sup Ct, Westchester County

Docket Number: 60632/2013

Judge: William J. Giacomo

Cases posted with a "30000" identifier, i.e., 2013 NY
Slip Op 30001(U), are republished from various state
and local government websites. These include the New
York State Unified Court System's E-Courts Service,
and the Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




NYSCEF DOC. NO™ 62

To commence the statutory
time for appeals as of right
{GPLR 8813{al), you ars
advised 1o serve a copy

of this order, with notice

of entry, upon all parties,

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
PRESENT: HON. WILLIAM J. GIACOMQ, J.8.C.

; X

BARRY J DICHTER,
Plaintitf,
index No. 808328013
-against PDECIBION & DRDER

INGTALLED BUHLDING FRODUCTE, LLO D/B/A ALL IN
ONE & MOORE BUILDING SYSTEMS,

Dofandants.

The following papars numbsrad 1 to 7 were raad on defendant's motion i dlsmiss the

action on the ground of forum non conveniens and pleintff's fadurs o join 8 necessary
party.

PAPERS NUMBERER

e
¢ Ho

Notice of MotionWAHrmationibxhibits
Aftirmation in OQpposttion/ExhibdsMemo of Law
Reply Affirmation

Factusl & Procedural Background

On March 19, 2010, defendant installed Bullting Produdts, ine. (IBF) enterad inlo
a2 contract with Heillman Building and Restoration, LLC ("Hatlman”) io nstall two frepiane

systems at plaintif’'s vacation home in Massachusetts. The contract was negotiated in




&%&#&aﬁm&@ti& Heliman was the genersl contracior hired by plaintif 1o oversen the
sonstruction of plainiiifs wacation home.

DnLduly 18, 2012, plaintifl, an attorney represeniing himsell, commencad this action
seeking damages for negligence, breach of contract, and intentionat infliction of emational
distrass on the ground that detendant improperly insislied the fireplaces.

Dofandant brings this pra-answer motion seasking 10 dismisg the action on e
ground of forum non conveniens and dus to plaintiff's fallre to join Hallman, 8 necessary
party. Dafendant noles that the contrant between € and Hallman was negotiated in
Massachusells and the work was performad in Massachusetis. Refendant arguas that sl
the ocourrences alleged in the complaint oscurred it Massachusetts, Defandant arguss
that st the maters! withezees gre looated n Massachusels including Hellman, the beal
budiing code officials and the emplovess of IBP who worked on plainitf's vacstion honwe
ae in Massachusells,

Defendant also argues that the complaint must be dismissed bocsuse Hellman is
a0t a paty to the action, Defendant argues that the contract upon which plaintif is sesking
ravovery I8 batwean & and Hellman,

In opposition, plaintf argues that it is nconvenient for him to have this sction be
verued in Massachusetts sinos he fives in New York angd is disabled. Furthsy, Bigating the
matter i Massachusetls would cause him to Inowr substantial costs including hotels stays
and anspodation costs. Plaintifl also claims that the action showdd remain it New York
ecause he is "able o s‘@éﬁsiv&: some vary halpful free legal advice about this Action from
friends i New York who are New York fawyers” Further in suppont of his olaim for

mtentionsd infliction of amotional distress, plaintiff plans to call Ms physician who Bees and

2




practices in New York, Plainiff claims his physiclan will not travel to Massashusetts o
fostity al trigh

With respect o the joinder of Hedman, plaintiff contends that he negotiaied the
contract with IBP and that contract was merely pu in Hellman's name for adminisirative
nurposes. Haelliman merely signed the contract at plaintiff's request. Plaintiff also submids
the affidavit of Jason Heliman, Mr. Hellman states that Hellman was dissolved in January
2018 and its affairs have heen wound up. Mr. Heliman also siates that he antersd inle the
cortrant with IBF 3t plaintiff's request and was net invelved in the negotiation of the
contrant,

iy reply, defendant notes that plaintiff's arguments that bringing an action i
Massachusets is inconvenient and costly are disinganuous in view of the fact that plaintt
owns & vacstion homs in Massachusetts, Defendant also notes that while plaintiff makes
miuch of his ramobdity dus to his disability, on &l least one ooossion plaintilt sought an
adipurmment of this motion becauss he was on a vacation in California.

Defendant also notes that theee s no dispule that the contract for the inslallation of
the freplaces is between IBR and Haliman. Therefore, IBF owed a dutly to Hellman and
Heilman is the only party with standing o sue i for breach of contract, The fact that
Heliman is now dissolved does not prevent from being a party (o this lifigation.
Discussion

Orva motion to dismiss on the ground of forum non canveniens, the Suprame Count
s oweigh the paﬁi‘aﬁ‘ residencies, the location of the wilnessss and any hadship Causead
by the choloe of forum, the availability of an alfernative forum, the situs of the action, and

the burden on the New York court system. (See CPLR 337, Tigar Sowrcing (MR} Lid v

~y
)




GMAD Commercial Finance Comp ~Canada, 86 AD 30 1002, 887 NY. S 2d 852 [27° Dept
SUG81L N one facke s dispositive when ruling on 8 molion o digniss on the ground of
forum non conveniens. {See OPLR 327). The defendant boars the burden in a madion o
dismigs on the ground of forum non conveniens 1o “demonstrate relevant privale or public

w

sterest factors which millate against accepting the ltigation” { Islamic Republic of oy,
Bahfow, 862 NY 2d 474, 478470, 478 N.Y.5.2d 597, 487 N.E 3d 245 cort. denied 463
U & 108 105 8.0 ¥83 B3 L Ed.2d 778}

Mere, defendant sustained s burden of demonstrating that New York is not the
sppropriate forum for this Btigation. Notably, alf the occwrrences afleged in the complaint
oocutred in Massachusstts, Virtually all of the wilnessas are in Massachusetis. i dead,
pigintiils vacstion homs which is the subject of this itigation is In Massachuselts. s alsa
worthy o note that pursuant to the language of the confract upon which this sclion i
based, the partiss agreed o submit to the iunsdiction of the Commonwestith of
Massachuselts, M(}&‘m\zm it view of the facl thal plaintiffs vacation home & in
Massachuselts and that he is retired, plaintiff will not be significantly inconvenisnoad by
iitigating this matter in Massachusstis. Notably, the anly connection this astion has to the
State of New York & plantiffs residence. However, that single fact s not sulficlenty
persuasive to keep this sction it New York,

Basad on the foregoing, defendant’s motion to dismiss the action on the ground of
forum non conveniens s GRANTED. In light of this detarmination, the Court nesd not

addross defer w@m ather arguments.




Dated: White Plaing, New York
Juns 3G, 2014
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