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Jan 12 2015 Bronx County Clerk

| SUPREME COURT OF THE STATE OF NEW YORK
~ 'COUNTY- OF BRONX S

 CATHERINE LAVIA, ) o
: DECISION AND ORDER
Plaintiff(s),

Index No: 308402/09
= against - :

CITY | OF NEW YORK EASY STREET PLUMBING
EMPIRE CITY SUBWAY COMPANY (LIMITED)
CEMUSA NY ‘INC. , NICO ASPHALT PAVING, INC.

AND CONSOLIDATED EDISON COMPANY OF NY.
INC.,

Defendant (s).

In this action Ior the alleged negligent maintenance and
repair of the public roadway,'defendant THE CITY OF NEW YORK (the
City) moves for an order, inter alia, granting it summary judgment
thereby dismissing the compIaInt and all croes—claims asserted
against it. The City avers thatvbeeausevit had no prior written
noelce of the defect alleged te have caused plaintiff’s accident,
summary judgment in its favor is warranted. Plaintiff opposes the
instant metion alleging that the City fails to establishf the
absence of prior.written notice and thus fails to establish prima
facile entitlement to summary‘/judgment: Defendant EASY STREET
PLUMBING, INC. (Easy.Street) also moves for an order granting it
summary Jjudgment, thereby dismissing the complaint and all cross-
claims asserted against it on grounds that because it perforﬁed no
work on| the portion of the roadway where plalntlff alleges to have

fallen, it cannot be liable. To the extent that Easy Street seeks
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ary judgment for the foreg01ng reason, its motion 1s unopposed.
ndant: EMPIRE CITY SUBWAY COMPANY (LIMITED) (Empire City) alSo

.

s for an order granting it summary judgment over and against

defendant NICO ASPHALT PAVING NC. (Nico) on Empire City’s Cross-

claim for contractual indemnification on grounds that the agreement
between Nico and Empire City’'s subsidiary, Verizon, requires
indemnification for any claims erising from Nico’s negligence in
connection with the work performed for Empire City. Plaintiff

opposes Empire City’s motion on grounds that it fails to negate its

negligence in connection with the work performed at the location of

plaintiff’s accident. Nico also opposes Empire City’s motion on

grounds that Empire City was not a party to contract giving rise to

indemnification.

For the reasons that follow hereinafter, the City’'s motion is

grantled, Easy Street’s motion is also granted, and Empire City’s

motion is denied.

~The instant action is for personal injuries allegedly

sustained by plaintiff on Octoberb22, 2009 while traversing the

public roadway. Plaintiff’s complaints! allege that on December

22, 2009, while traversing the roadway located on Eastchester

Plaintiff filed three complaints, two against different

defendants, initiating two actions, which were subsequently

COMSO
June
again

lidated under the this action by this Court’s order dated
21, 2012, and an amended complaint amending the allegations
8t one set of defendants.
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Avenye near‘ Bassett Avenue, Bronx,«‘Nr- - more- specrflcally,

apprcxrmately 7 feet from the parklng meter located approx1mately

114 feet south of the 1ntersectlon of Eastchester Road and Bassett

Avenue - she trlpped and fell on a negllgently repaired portlon of

the Ioadway. To the extent relevant plalntlff alleges that the

City owned and malntalned the roadway hereln and that it hlred

Easy Street and Emplre Clty to perform work thereon. Plalntlff

also jalleges that defendant Nico performed work on the roadway.

Plaintiff alleges that Nico’s work was negligently performed, said

_ negligence causing{ the defective condition alleged, and> said

condition causing plaintiff’s injuries.

m

I'he proponent of a motion for summary Jjudgment. carries the

initial burden of tendering sufficient admissible evidence to

demonstrate the absence of a material issue of fact as a matter of

lay (Alvarez v Prospect Hospital, 68 Nv2d 320, 324 [19867;

ZUucg

def

ent

dem

and

kerman v City of New York, 49 NYy2d 557, 562 [1980]). Thus, a
endant seeking summary Jjudgment must establish prima facie
itlement to such relief as a matter of law by affirmatively
onstrating, with evidence, the merits of the claim or defense,

not merely by pointing to gaps in plaintiff’s proof (Mondello

v DiStefano, 16 AD3d 637, 638 [2d Dept 2005]; Peskin v New York

Cit

mov

shi

v Transit Authority, 304 AD2d 634, 634 [2d Dept 2003]). Once
ant meets the initial burden on summary judgment, the burden

fts| to the opponent who must then produce sufficient evidence,
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‘sslhlemform;‘to>establish:the existence of a

le issue of fact (ZUckermah at 562)¢

The Clty S nmtlon for summary judgment is hereby granted
ar as the Clty establlshes that 1t had no prlor wrltten notice

e defect alleged to have caused plalntlff’s acc1dent at least

Pursuant - to »seCtion'v7¥201(c)(2) of the ©New York City

l @enerally also in ad_
"triat
The City’s Motion
insof
of th
15 days prlor to her fall
Administrative Code,

[n]o. civil action: shall be . malntalned
. against the city for damage to property
or injury to person or death susta;ned_ln
consequence = of any street, highway,
bridge, wharf, culvert, sidewalk or
crosswalk, or any part or portion of any
of the foregoing including any
encumbrances thereon or attachments
thereto, being out of repair, unsafe,
dangerous = or obstructed, unless it
appears that written notice of the
defective, unsafe, dangerous . or
obstructed condition; was actually given
to the commissioner of transportation or
any person or department authorized by
the commissioner to receive such notlce,
or where there was previous injury to
person or property as .a result of the
existence of the - defectlve, unsafe,
dangerous or obstructed condltlon, and
written “notice thereof was given to a
city  -agency, or  there was.  written
acknowledgment from the city of the
defective, - unsafe, dangerous v Or
obstructed condition, and there was a
failure or neglect within fifteen days
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after the receipt of. such notice to
_repair .or remove the defect danger or
fobstructlon complalned of, ‘or the place
otherw1se made reasonably safe

Accordlngly, generally,‘a mun1c1pal defendant bears no liability

under| a defect falllng w1thln the amblt of sectlon 7-201(c) “unless

th

®

-

n]ured‘partyvcan demonstrate'that a municipality failed or

neglected to remedy a defect Withih‘awfeaSOnable time after_receipt

of lwritten notice” (Poirier v City of Schenectady, 85 NY2d 310, 313

{1395]). Even when there is evidence that the municipality had

‘prior| written notice of a defective condition, liability for the

same

Dept.

1s obviated upon evidence that the same was repaired prior to

a.plaintiff’s accident (Lopez‘v Gonzalez, 44 AD3d 1012, 1013 [2d

2007] [Municipal defendant granted summary judgment because,

inter| alia, while it had prior written notice of the condition

alleged, it had repaired it and no further written notice exiSted

at |le

the

st 15 days prior to plaintiff’s accident]). An excéption to

(4]}

oregoing exists, however, where it is claimed that the

H

municipal defendant affirmatively created the condition allegedrto

have

caused plaintiff’s accident, in which case, the abSence'of

prilor written notice is no barrier to'liability (Elstein v»City of

New

York, 209 AD2d 186, 186-187 [lst Dept 1994]; Bisulco v City of

New York, 186 AD2d 85, 85 [1lst Dept 1992]). A plaintiff seeking to

proceed on a theory that the municipality created the defect

alleged, however, must establish that the defective condition was

improperly installed so as to bring the defect out of the ambit of
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:fYarborough v Clty of.New York 10 NY3d 726,

[2008] Oboler ,of New YOrk 8 NY3d 888 890 [2007])

Stated dlfferently, the proponent of a clalm that a municipal

defendant created a dangerous condltlon must establlsh that work :

;perfcrmed by the munrcrpal defendant was negllgently performed such

that

it 1mmed1ately .result[ed] in the ‘existence of [the]

dangerous condltlon” alleged (Yarborough at 728 finternal quotation

marks omitted]) .

on a motion‘for‘summary judgment,

[wlheré the Clty establishes  that. it
lacked prlor written notice . ‘under - the
Pothole Law, - the burden shlfts to the,

plalntlff S to demonstrate ~the
applicability of one of two,recognlzed
exceptlons - to. . the rule—that ‘the

munlc1pallty afflrmatlvely created the
defect through an act of negllgence or
that a special use resulted in a special
benefit to the locality

(Yarborough at 726).

With respect to whether certaln documents establlsh prior:

written notice, it is well settled that Big Apple Maps can

Y orkb,

and

establish prior written notice upon the City (Katz v City of New

87 NY2d 241, 243 [1995] [“Maps prepared by Big Apple Pothole

Sidewalk Protection Committee, inc. and filed with the

Department of Transportation serve as‘prior written notice of

deflective conditions depicted thereon.”]. While it is certainly
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true

ccndi
appxc
AD3d

Symbt

- map de

New. )

thatﬁg[dlisputes‘as to whether the locatiOh and nature of the

defect,are'suffLCiently portrayed [on the map] so as to bring the

tion to the muniCipality s attention involve factual questlons

priately resolved at trial”J(Sondervan v City of New York 84

l on the map has no corresponding symbol on the legend the
oes not prOVide notice as a matter of law (D’ Onofrio v City of

fork ll NY3d 581 585 [2008] [Court set aSide jury verdict

‘rwhere the symbol on the map dld not correspond to any defect on the

AD2d

diffe

legend;l)i Similarly, ‘any ~documents ‘created by thef‘agency

respcnsible for the 'repair: of - the ‘defect reflected therein

T

constitutes an acknowledgmehtr’uhder;'§ 7-201(c) (3), and ‘are
sufficient to confer prior written notice in satisfaotioh of»the
statute (Bruni v City of New‘York, 2 NY3d 319, 326—327 [2004]
["That purpose is fulfilled by a written acknowledgmeht from the
responsible agency showing that it had knowledge of the cohdition

and the danger it presented.”}; cf. Laing v City of NewﬁYOrk, 133

339, 340 [2d Dept 1987] [Court held that written

aeknowledgment by the Departmeht_of Parks and Recreation‘of~a
cracked sidewalk did not confer prior written noticevupon the City
since that agency'was not the Department of Trahsportation to whom

notice was to be given.]; aff’d 71 Ny2d 912 [1988] [affirmed for

rent reasons, namely that the document evincing a cracked

sidewalk was created in connection with tree pruning and not
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ce”a”djthﬁs‘“cannot‘be ConSidered'an expreSSion

the Department of Transportatlon ])

However, it is well~settled that Citizen complaints‘(Lopez at

’1012) or complalnts to the Clty S 311 system do not provide prlor

written notlce of a srdewalk defect (Kapllev1ch v Clty of.New York

103

AD3d 548,  549 [1st Dept 2013]) . Slmllarly, telephonlc

ucomplalnts,'even 1f reduced to wrltlng do not satisfy the statute

~Dept

2003]

either (Dalton.v-C1ty of Saratoga Sprlngs, 12 AD3d 899, 901 [3d

2004]; Cenname v Town of Smithtown, 303 AD2d 351, 352 [2d Dept:

). This of course makes ‘sense sihoe § 7—201(2) requires

"written notice of the defective, unsafe, dangerous.or obstructed

condition. . . to the commissioner of transportation or any person

or department authorized by the commissioner to receive such

Dept

the

notice." Repair orders, even if reduced to writing also fail,to
establlish prior written notice upon a municipality sufficient to

satisfy § 7-201 (Marshall v City of New York, 52 AD3d 586,,587 [2d

2008] [“Contrary to the plalntlff S contentlon, repalr orders

or|reports, reflecting only that pothole repalrs had been made to

n

ubject area more than a year before the a001dent, were

insufficient to constitute prior”written notice of the.defect that

allegedly caused the plaintiff's injuries.”]; Khemraj v City of New
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Yka/‘37lA53d‘4l§tr420 l2d Dept 2007] t“Moreover, the repair order
o1 ‘PtTé fépbfﬁ* from 1999 whlch reflected only that a pothole

repair had been made to the subject area. apprOXimately 1 1/2 years
_prior to the plaintiff S fall “wWas insufficient to constitute
written notlce to the City ”]? Lopeé at lOl2 [“Contrary to the
plaintiff s contention,;neither the citizen conplaints nor, the
priior written repair orders eonetitnted written notice of those
prior'defects.”]) It is equally well settled that permlts do not

satisfy the prior written notice requirement promulgated by § 7-201
“of the Administrative Code (Levbarg v City of New YOrk 282 AD2d

239, R42 [1st Dept 2011]; De51lva v City of New York, .15 AD3d 252,

—

258 [[Lst Dept 2005]; Gee v City of New York, 304 AD2d 615,'617 [2d

‘Dept 2003]).

On Septembet 14, 2003, with the passage of § 7-210 of the New
York City Administrative Code, maintenance and repair of public
sidewalks and any liability for a failure to perform the same, was
shiftad, with certain exceptions, toowners whosehproperty abutted
the_sidewalk (Ortiz v City of Newaork; 67 AD3d 21,.25‘[let Dept
20091, revd on other grounds 14 NY3d 779 [2009]; Klotzvvycity of
New York, 884 AD3d 392, 393 [lst Dept 2004]); Wu v Kolea Shuttle

Express Corporation, 23 AD3d 376, 377 [2d Dept 2005]).
Specifically, §7-210 states, in pertinent part, that

[1]t shall be the duty of the owner of
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”ffabutting any . ¢ walk
_ .not limited to, ithe .
on yﬁquadrant for i corner,
+to maintain such srdewalk in a
‘safe condition o [ that]_

; negligent failure to install construct
o reconstruct, repave, repair or replace
defective : Sidewalk ‘ flags ' and “the
negligent failure to remove snow, ice,~
',~d1rt or other material from.the 81dewalk
_ Ly and that 1.0t ]his subdiv151on shall
not apply to one-, ‘two- or three family
reSidential real property that is (i) in
whole or ‘in part, owner occupied and
(ll) used exclu81vely for: resrdential
purposes :

As noted'abOVe, because of“§ 7}2Dl,Qprior to_that~the‘passage
of|§ 77-210, the duty to repair and maintain the public sidewalks in
a,reasonably safe condltion rested w1th the muniCipality Within
which|the Sidewalks were located (Ortiz at 24 Welskopf v Clty of
New YOrk715 AD3d\202 203 [lst Dept 20041, Belmonte hrd Metropolltan
Life ‘Insurance ‘Company; 304 AD2d 471 474 [1st Deptp'20031).
Accordingly, before § 7-210, an,abutting landowner'had'no duty to
maintain the public,sidewalk and‘was'not liable;for an .accident
oCcurring thereon unless‘he/she created thepdangerous condition
alleged or%deiived a SpeCial use from thepsidewalkv(Weiskopf at
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203; Belmdnte»at‘474) Accordingly, whereas tort liability for an

;accident involVing a defective condition on a public Sidewalk was

force premised only upon’the‘abutting owner’s affirmative acts in :
‘making the Sidewalk more harardous;:ile., cauSing orncreating a
kdangerous condition (Ortir‘ at 24), With the enactment of '§ 7-210,

it is now well settled that an owner‘of property abutting a public
3sidewalk is liable for a dangerous condition upon said sidewalk
~even in the absence of affirmative acts (id. at~25;‘Martinez v.
tCity'of New York, ZO'A.D.Bd 513,j515 fad Dept 2005]);; Despite the
,enactmenttof § 7-210, the Cityinevertheless remains responsible to
‘maintain:certain sidewalks suchdas~those abutting “5dee, twoe or

threerfamily residential realfproperty that is (i) in:whole or in

ipart, owner occupied, and (ii):used exclusively for:residential
purposes™ (New'York City Adﬁinistratiwe Code § 7-210[c]), and 1is
liable for defects’ existing  on the sidewalks abutting exempt
prcperties or in cases where the City created theu dangerous
condition alleged, or enjoyed a special use of the area upon where
the defect existed (Yarborough at 726) . Additionally, the City
-remains liable to maintain the curbs abutting public Sidewalks
’because § 7-210 only shifted the responsibility of 'Sidewalk
maintenance to an abutting landOWner, which is defined as “that
portion of a street between the curb lines, or the lateral lines of
a rpadway, and the adjacent_property lines, but‘not including the

curp, | intended for the use of pedestrians” (New York City
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vAjminlstratlvebCod ”scencro v New York Clty .

“Haus; Auth G 77 AD3d 592 593 [lst Dept,2010] [Defendant abuttlng °

iPrQP=rty Owner granted summary judgment 1n an actlon arlslng fromff

QO

:an cc1dent on a defectlve portlon of the 51dewalk when the
evidence establlshed that the ac01dent occurred on’ the curb 1;

| Garrls v Clty'of New York 65 AD3d 953 953 [1st Dept 2009])

Thus,las 1s’the case wrth‘any actlon soundlng in premlses
‘dliabillty,'an onner:of real property abuttlng a publlc 81dewalk is
anW Jlable 1f 1t 1s proven that he or she created the dangerous
lconditlon had_prlor actual or constructrve notlce of 1ts ex1stence
‘(Weirberg v 2345 Ocean Assoc1ates,-LLC 108 AD3d 524, 525 [2d Dept
‘2013}; Anastasro v Berry Complex, LLC 82 ADBd 808, 809 [Zd Dept
2011]), or enjoyed a specral use of the publlc 31dewalk (Terllll v
Peluso, 114 AD3d 523 523 [1st Dept 2014]; Rodriguez v City of
Yonkers, 106 AD3d 802, 803 [2d Dept 20;3])._ As in any case
‘premised on the negligent maintenance‘Of real property, it is well
‘settled that a prerequlslte for the 1mposrtlon of- llablllty for a
dangerous condltlon w1th1n, or, on real property, is a defendant’

oc:upancy,‘ ownershlp, control ‘or specral use of the premrses
(Balsam V'Delma Englneerlng'Corporatlon, 139 ADZd 292, 296 297 [1st
Dept . 19981,‘>H1_Zl,1~ard v Roc—Newarkassoc., 287 AD2d 691, 693 [2d
Dept 20011). Absent ev1dence of ounershlp, occupancy, control or

special use, llablllty cannot be lmposed (Balsam at 297)
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‘Hereé the Clty subm 7s the transcrlpt of plalntlff’s 50-h :
ngf;hwhere Shef testlfled that ‘on October~ 22; 2008 at

Ximately‘6530PM she trlpped and fell on a. bump on the roadway

'alccated on Eastchester Road near Basset Avenue Plalntlff had just :
:exited Calvary Hospltal and Was ‘walking to her car,‘whlch was

,'parked'near a meter~byvthenservice‘entrance to the hospital. As.f
lshetSteppéd onto the roadnayhnear7the front oflher:vehidle she‘
‘tripped and fell on a llp on the road. More soecifically,r

searc

“plain

Ny,

resul
-roadw

appli

via

sey

reg

la

ren

rue

“plaintlff testlfled that she trlpped on a bump on the roadway, or

a sectlon of the same whlch was not flat

‘The City also submitsydocuments evincing the results of a

heswitAconducted ofklts records for the area upon Which
tiff alleges to have fallen, namely, the roadway located on
hester Road between BasSett Avenue and Waters Plaoe, Bronx,
Specifically, the City produced documents detaillng the
ts of a search conducted of its Department of Transportation
records. The search undertaken was for the aforementioned

ay, for a period of two,years’prior to plaintiff’s alleged

.accident. The documents searched were, inter alia, permits, permit

cations, <corrective action reports, . inspection reports,

cutforms, maintenance and repalr records, gangsheets, notices of

tlon, and Big Apple Maps and legends The,search unearthed

permits, one permlt» appllcatlon, two “correotivet‘action

sts, five notices of violation, twenty inspection records, and
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‘etwo Big Aﬁpie~ﬁap§3]

Prellhlharlly; 51nce 1t 1s well’settled that permlts do not
fisatizfy the prlor wrltten notlce requlrement promulgated by S 1= 201
‘7of.the Admlnlstratlve Code (Levbarg'at 242 De51lva at 253 Gee at“
.f6l7) the‘Court‘heed not‘drscuSS’the'COntents of the seven permits
yénd one dperﬁit appllcatlon dlsclosed by the Clty s Search
lféimilarly, whlle Blg Apple Maps can establlsh prior wrltteh notlcel
fhpon the Clty‘(Katz at 243) here the Blg Apple Maps and thelr d;
ﬁaccon@anylng legend 1nd1cate that the only portlons of the roadwayrn%

lfor whlch the map llStS defects‘;are crosswalks. BecauSe

;plaintlff’s testlmony fails to establlsh that her acc1dent occurred

v@h the crosswalk, the Court; thus, need'not discuss the tWo maps

feXchanged.hyvthe City.

Withlrespect to the remaining items unearthed by'the City;s
'search, namely, the notice of ‘violations, correctlve action
;requests,rahd inspection reporte —,SuCh»documents, to the e%teht
ithey memorialize defects on thedfroadWay - constitutiﬁg! an
acknowledg@ent because they were created hy DOT, the agehcy;to whom
‘prlor notice must be given underl§ 7%201‘(Bruni at 326—327), they _
to the eXtent relevant - eetablish‘the'followihg Oh July 29

2007, |the Clty 1nspected Emplre Clty S work on the roadway located
oh Eastchester Road between Baesett Avehue and Waterstlace in

connec¢tion with permit‘XOlZOO7l7lOS45’ The”City issued a COrrective
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) n‘;‘v-..ac'ti o}sl report beca

issue

the

‘sunken4in.ix

etthe;cutfmade,byiEmpirelcity tovthe‘roadway

Upon‘relnspectlon on August 4, 2007, the City
2S a notlce of v1olatlon because Emplre Clty had falled restore

roadway 1n a tlmely manner v‘However, upon~re1nspectlon on b

_Ogtober 4, 2007 and August 11 2008 the Clty gave the work

lperfcrmed’a:“Pass,” thereby desrgnatlng the WOrk performed as

" adceptable.

Based on‘the{foregolngj‘the Clty establlshes prlma fac1e

f;entitlement to summary judgment by tenderlng ev1dence that it had

Qno prlor wrltten notlce of’ any bump, or a less than flat portlon of

~the road let alone a defectlve condltlon at or around the locatlon

ywhere plalntlff alleges to haVe fallen at;leaSt,l5 days prior to

'her accident:. As noted above, the Big Apple Map falls to establish

_prior wrltten notice since it doesn’t report defects on roadways,

ioUtside the boundarles of the cross-walks 'located thereat.

. Moreoyver, while the records provided‘by the City evince that it

'observed and noted that the portlon of roadway where plalntlff

alleges she fell was sunken - such descrlptlon con31stent w1th the

defect descrlbed by plalntlff - such notatlon was noted in 2007 and

as eylnced by the records, on August ll 2008 upon lnspectlon by

the Clty, the condltlon was satlsfactorlly repalred Thereafter,

and pllor to October 22 2008 the Clty s records do not 1nd1cate

that

the City had wrltten notlce of any defect at ‘the locatlon of

plaintlff’s alleged acc1dent = let»alone notlcevof the condltlon»
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alleged7hylplaintiff. fhus,‘theyclty establshes prlma fac1ey»
fentitlement to summary judgment (Lopez at 1013 [Mun1c1pal defendant
grantedlsummary judgment because,:lnter alla, whlle rt had prlor
‘iWritten notlce of the condltlon alleged 1tdhad,repalredrit;and no
’further"lwrltten notlce exrsted t vleast: 15 daysyfprior‘ to

fplaintiff’s acc1dent.]);

Nothlngb submltted by plalntlff raises an issue féf ‘fact
mSuff1c1ent to preclude summary judgment Contrary to plalntlff’

fassertlon, the mere fact that the Clty had prior. wrltten notlce of
the vOndlthH alleged months.prlor to plalntlff's accident is -
under these facts - 1rrelevant when, as here, the ev1dence
demonstrates that the condltlon alleged was repalred and no prior

notige of the same was prov1ded thereafter Thus, The Clty S

’moticn for summary judgment 1s_hereby granted.

:Easv Street’s Motion

‘Easy Street’s motion seeking summary Jjudgment is granted
insofar as:it establishes that1it did not perform anylWOrkhatkthe
:eXact location where plaintiff alleges to have fallen,,suChfthat it
could not have created thevcondition alleged.to have caused her

~fall.

With respect to the llablllty of a thlrd party who performs

work pn a publlc roadway, 1t is well settled that llablllty hlnges
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ﬁfQﬁ Whetherp “d“'gence 1n7the work performed caused andf

ffcreated the condltlon “jeged throughh(CLno"v Clty'of New York 49

;DAD3d 796-:797 [2d Dept 2008] [“Atcontractor may be held llable for

lsan‘afflrmatlve act of negllgence Wthh results in the creatlon of'f
‘:a‘dangerousrcondltlon upon a publlc street‘or s1dewalk 2V Marchiyf
v Ewpire C’lty Subway, 10 AD3d 566, 566 [1st Dept 2004] »[“Trlable
ﬂ;lSSUfs ex1st as to whether plalntlff s sllp and fall was caused by,i
f;an improperly malntalned manhole‘cover ”], Adler v Suffolk County{:
rtﬁater,Authorltyy 306 ADZd 229 230, [2d Dept 2003 [“The SCWA drd not;f
fﬁsubmlt any: ev1dence w1th 1ts mov1ng papers to establlsh that 1t dld‘H
}httrrnstall the water valve box or that 1t dld not create the;?;
‘Falleged defect in the roadway by lnstalllng the water valve’box in
ainegllgent manner ”], Atlles V'Clty of'NeW York 279 AD2d 543 543
‘[2d Dept 2001] [“The Supreme Court properly denled the appellant s
,motion for summary judgment as there are, questlons of fact as to
',whether it negllgently performed reparrs at theglocation.of'the

'accidentr”j).

Here, Easy Street submlts a photograph with a mark 1nscr1hed
thereon, Wthh accordlng to plalntlff whose depos1tlon transcript

Easy Street also submlts;f represents the area upon Wthh she
‘allegedly fell The photograph deplcts an‘area of the roadway on
Eastchester Road and it: appears that the sectlon is not far from
the curb‘but very far from the nearest 1ntersectlon ~Easy Street

also submlts the transcrlpt of Joseph Belzrtl (Belziti), a
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fsuperVisOrtemﬁloyed'byf Street who testlfled that on May 31,
'f2007, 1t obtalned a per_lt'to perform work at the 1ntersectlon ofj

yBasset AVenue and Eastchester Road Sald permlt was obtalned in:

‘Connectlon w1th Easy Street’ retentlon by Emplre Clty, who_é
fretalned Easy Street to address a leak encountered by Emplre Clty;

ywqile they were performlng‘work on Eastchester Road ‘The work

foerformed by Easy Street consisted of plpe repalr, Wthh plpes were
fascessed V1a cuts to the roadway at the 1ntersectlon of Eastchester .
fRoad and Bassett Place Easy Street performed the foreg01ng worko?
’heglnnlng May 31 2007 through June l - 2007. Easy Street did not

»perfcrm any other work at the locatlon herein.

Based on the foregorng, 1t is clear that Easy Street dld not
perfcrm any work .at the locatlon where plalntlff alleges to have

fallen SO as to be charged w1th any llablllty for creatlng the

-

cond tlon alleged by plalntlff; The plcture whlch plalntlff marked
at her deposition establlshes that she fell a substantlal dlstance
from the 1ntersectlon of Bassett Avenue and Eastchester Road and
Belziti testified that Easy Street only performed work 1nvolv1ng
the roadway at the 1ntersectlon of- Eas chester Road and Bassett

Ayenue, Thus, Easy Street establlshes prlma fac1e entltlement to

summaz judgment

=

IOthing submltted by plalntlff ralses an issue ~of . fact

sufficrent to preclude summary judgment In faCt,lto,the extent
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_Vthatlgt%gv ?fanyrmorkﬁat‘the E
‘jl@Catf_h,l" ‘hexpressly concedes thlS
pCint{jV“w'“ ] ffor summary judgment 1s‘
;grant
| Empire City’s Mot
Emplre Clty s, fotlon for summary”judgment is hereby denledV

,ninSQfar as 1t fa;ls to establlsh prlma fac1e entltlement to such
grelief. Spec1flcally,?'1nsofar ~as' Emplre Clty seeks summaryv,;

fdil

‘the

‘Lrian

unwi

“Comp

1197

kjudgnent over and agalnst NlCO on 1ts cross clalm for contractual

findemnlflcatIOn, such rellef must be denled because Emplre Clty ff

S, to establlsh the absence of any negllgence 1n connectlon w1th v

work At performed at the locatlon hereln

It has long,beenﬁheld that'absent'atviolation of'law,Or some i

sgre851on of publlc pollcy, people are free to enter 1nto

‘COntracts,,maklng whatever agreement they w1sh no. n@tter how'

sie they may seem to others (Rowe v Great Atlantlc & Pac1flc Tea‘

contract dispute;arises, 1t 1s the court S role to enforce thef’

‘agreemehtlrather than-reform itL(Grace v Nappa, 46 NY2d,56Q, 565‘r

91). In order to enforce the agreement the court must

conStrue 1t 1n accordance w1th the 1ntent of the partles, the best;f’f“
evidence of Wthh belng the very contract 1tself and the termsi

:cOntalned.thereln’(Greenfield_v;Phlllengecordsj.Inc.,.98 NYde562rv

Page 19 of 23
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569 [2ooz]>“ It is?weli

;their agreement in ahc ear, complete document their writing should

‘ :’k‘gbe

| 583 Madison Realty. cOmpany) 1 NY3d 470, 1475 (2004] [internal
rcquotation marks omitted])r Moreover, “a written agreement that.is
fféompleteklclear‘ and unambiguous\cni its face nmst. be enforced
,;taccording‘to the plain meaning‘of its terms” (Greenfield at 569).
::Ac:orjingly, courts should refrain from.interpreting agreements in
afafmanner which implies something not speCifically included by the
prarties, and courts may not by construction add or excise. terms,K'
nor by

rﬂContract for the parties under the guise of interpreting‘ the

wri

fto

inf

ﬂpar
fre
Amp
the
'{ls

AD2

Ud that "when the»partieS‘Set‘downi

enforced according to its terms" (Vermont,feddycBear Co., Inc.

CL

istort the neaning of those used and thereby make ~a new

tirg;(Vermont Teddy'Bear Co., Inc. at 475). This approach serves

preserve "stability to COmmerCial transactions by safeguarding

‘against fraudulent claims, [perjury, death of witheSses [and]

Lirmity,of memory" (Wallace v 600 Partners Co., 86 NY2d 543, 548

95] [internal quotation marks omitted])

o)

enerally, wheneaparty'seekspcontractual indemnification, the_
ty\seeking indemnification‘needfonly prove"thatfheforvShe‘was
e from negligence, was held liable only by Virtue of a. statute
osing liability, and that‘there was a valid contract‘governing
indemnification (Uluturk v City of'New York 298 ADZd 233 234
t Dept 2062], Correia v ProfeSSional Data Management‘ Inc., 259
d 60, 65 L1st Dept 1999]) : Whether or not the indemnitor, the
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rty . Who].willfpbe‘:lndemnlfylng the other, was negligent is

evant (Uluturk at 234 Correla at 65)

Notw1thstand1ng the foregorng, generally, General Obllgatlons

’precludes contractual 1ndemn1f1catlon where the
nlflcatlon clauselln the contract seeks to 1mpose complete and
1ndemn1f1catlon notwlthstandlng the 1ndemn1tee s negllgence‘
Brlck & Concrete Corp v Aetna‘Casualty'& Surety Company, 89

786, 794 [1997].‘ This is because GOL § 5 322. 1 states that

[a] ‘covenant promlse,‘ agreement or
understandlng in, or in. COnnectlon ‘with
or collateral to a contract or agreement
relatlve to the constructlon alteratlon,
repair or maintenance of a’ bulldlng,
structure, appurtenances and appllances
including =~ moving, demolltlon ~ and
excavating . connected ‘therewith,
purportlng to. 1ndemn1fy or hold harmless
the: promlsee against llablllty for damage
arlslng out of ‘bodily. injury to. persons_
or damage to property contrlbuted to,
caused by or resultlng ‘ from  the
negllgence of the promlsee, hls agents or
employees, or 1ndemn1tee,f‘whether such;
negllgence be in whole or - in part is
agalnst publlc pollcy and is v01d andp
unenforceable, provided. that this. sectlon'
- shall not. ‘affect the valldlty of any
1nsurance”contract workers_ compensatlon
agreement or other agreement issued by an-
admitted insurer. This subdrvrsron shall
not  preclude a- promlsee : requlrlng'
1ndemn1f1catlon for damages arls1ng out
of bodlly 1njury to persons or damage to
~property caused 'by or resultlng from the
: lnegllgence of ‘a party other than the
promlsee, whether or not the promlsor 1s‘
partlally negllgent : ‘ :

2k
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"'Corp., the court analy21ng two

'iSEPaI ~ndemnification clauses, found them both

;ycid, unenforceable, against public pollcy, and in Violation of GOL:

f'§5—322 l because thefc;auses mandated indemnification for injuries

Larising “from any cause While on or near the prOJect” or “in

sconnectlon With or resulting from the work,” such that the clauses

A\Y

‘lscught fto,’ 1mpoSe : ran“~indemnification obligation on the
”gstbccntractors without limitation in terms of negligence of the
&general contraCtor/Owner (id at 793 794) . Thus,nthe court held
mthat these clauses mandated complete indemnification even if the
‘Eindemnitee caused the injury‘in whole or in part 'which is the very

CsCenario - indemnification for one S ‘own negligence - that GOL §

f5—322,l was meant to proSCribe (id. at 796).

Here, the Court need not determine whether,‘as argued;by Nico,
:the contract at issue, whichfpurportedly calls forwindemnification
yfor claims “resulting in whole or in part ffrom the acts or
iomissions of [Nico],f'mandates that Nico indemnify Empire City on
’grOUnds that EmpirepCityvistnot a‘party‘tokthe contract. The
tinstant motion must be‘deniedisince'Empire,City_fails to.eStablish,
as requiredtby'law,lthat itvwas not negligent‘in connectiOn with
the claims asserted by plaintiff = namely that it did‘not cause nor
create the condition alleged to have caused her accident~(Uluturk
,yat 234} Correia at 65)- blnvfact(‘obyiously unaWare of its burdenpi
under prevailing law,:Empire»City‘doesnft eyenfargue‘or,attempt‘to
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jperfc

‘%establlsh that t was not negllgent 1n connectlon w1th any work 1t

)rmed at the locatlon of plalntlff’ acc1dent ‘ Slnce a

'?;prerequlslte to contractual 1ndemn1flcatlon 1s that the 1ndemh1tee

hestakllsh the absence of 1ts/hls/her negllgence, Emplre Clty falls

‘;tc establlsh prlma facre entltlement to summary judgment and the

'aCCurt heed not dlscuss the sufflclency of the papers submltted 1n

5Qopp051tlon (Wlnegrad V’Néw York Unlver31ty'Medlcal Center, 64 NYZd

| 851,

\, fWell

853 [1985]) It 1s hereby

ORDERED that the complalnt agalnst the Clty and Easy Street as

as’ all cross clalms asserted agalnst them be dlsmlssed with

f:prejud;ce It is further

ORDERﬁD‘Vthat this action be referred to a non-City Part

insofar as the City is no longer a party. It is further

ORDERED that Easy Street and the Clty serve a copy of thlS

~Decisfion and Order with Notice of Entry upon all parties within

thirty (30) days,hereof.

~Dared| : Janﬁary 7, 2014

- Bronx, “New York"

Mitchell‘J.:Dahiiger, ASCJ
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