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In this property damage action, defendant Consohdated Edison Company of New York,
Inc. (Con Ed) moves pursuant to CPLR § 2221 for an order granting it leave to reargue this
court’s decision and order dated April 11, 2014 and, upon reargument, dismissing plaintiff
William Samuels’ (plaintiff) complaint. In the alternative, Con Ed moves for an order granting it
leave to move for summary judgment more than 120 days after the filing of note of issue and
upon the granting of such leave dismissing plaintiff’s complaint on the ground that there are no
triable issues of fact. Plaintiff opposes the motion.

Plaintiff brought this action against Con Ed on May 7, 2004, alleging negligent
excavation of a sidewalk outside of plaintiff’s town home, located at 139 East 19 Street, New
York, New York. As a result of the allegedly negligent excavation, plaintiff alleges the premises
was damaged due to flooding and water infiltration. In 2008, after plaintiff testified at his
deposition that he sued certain third-parties for damage to his property in a separate action, Con
Ed commenced a third-party actions against Roadway Contracting, Inc. (“Roadway”) and a
second third-party action against Alex Fradkoff (“Fradkoff”), Howard Goldin (“Goldin™),
Leithlong Construction Corporation (“Leithlong”), and Wagner Plumbing & Heating
(“Wagner”). Con Ed was unable to serve Fradkoff, Wagner answered, and Goldin and Leithlong
moved to dismiss the third-party complaint pre-answer based upon a release given to them by
plaintiff in the separate litigation wherein plaintiff was paid a settlement of $1.3 million. The



court granted Goldin and Leithlong’s motion to dismiss in an order dated October 14, 2008
wherein the court found that the plaintiff had unequivocally released those parties from any and
all claims for damages arising out of the flooding and resulting damages to plaintiff’s basement.
Plaintiff thereafter filed note of issue pursuant to a directive from the court.  Con Ed moved to
vacate the note of issue and to extend its time to make a summary judgment motion. In an order
dated December 3, 2009, the court declined to strike the note of issue of extend the time to make
a dispositive summary judgment motion. The action was then scheduled for jury selection. Prior
to jury selection Con Ed made a pre-trial oral application to dismiss plaintiff’s complaint which

- was granted. The Appellate Division, First Department reversed in an order dated June 28, 2012

wherein it held that the court improperly heard Con Ed’s oral application which was in substance
a motion for summary judgment and was untimely (Samuels v Consolidated Edison Co. of N.Y.,
Inc., 96 AD3d 685 [1* Dept 2012]).

Con Ed then moved pursuant to CPLR § 3025 [b] to amend its answer to assert certain
affirmative defenses and to dismiss plaintiff complaint pursuant to CPLR § 3211 [a] [1], [5] and
{7]. Inan order dated April 11, 2014 this court granted Con Ed’s motion to amend but denied its
motion to dismiss on the ground that the motion to dismiss, like Con Ed’s previous oral
application to dismiss, was in actuality a motion for summary judgment and as such was
untimely pursuant to the June 28, 2012 order of the Appellate Division. In moving to reargue,
Con Ed contends that its motion was not one for summary judgment but was a motion to dismiss
pursuant to CPLR § 3211 [a] [5] predicated upon the release provided by plaintiff in the separate
litigation and failure to state a cause action based upon General Obligations Law § 15-108 and,
therefore, the court should have resolved the motion on its merits and dismissed plaintiff’s
complaint.

A motion for leave to reargue under CPLR 2221, “is addressed to the sound discretion of
the court and may be granted only upon a showing that the court overlooked or misapprehended
the facts or the law or for some reason mistakenly arrived at its earlier decision” (William P. Pahl
Equipment Corp. v Kassis, 182 AD2d 22 [1st Dept 1992]). The court deemed Con Ed’s motion
to dismiss as one for summary judgment since it sought precisely the same relief as Con Ed’s
previous oral application to dismiss, which the Appellate Division held was an untimely
summary judgment motion. Because the motion to dismiss sought the same relief on the same
grounds as Con Ed’s previous untimely oral application for summary judgment, the court was not
required to give the parties notice that it was treating the motion to dismiss as one for summary
judgment. Where, as here, Con Ed deliberately charted a summary judgment course by laying
bare its proof, submitting extrinsic documentary evidence and evidentiary affidavits setting forth
the entire chronology and course of events leading up to the action, notice is not strictly required
(O’Dette v Guzzardi, 204 AD2d 291 [2d Dept 1994; Wiesen v N.Y. Univ., 304 AD2d 459 [1*
Dept 2003]). Because Con Ed had previously moved for summary judgment on the same
grounds upon which it predicated its motion to dismiss, it cannot claim to be prejudiced or
surprised by the fact that the court treated the motion to dismiss as a summary judgment motion.

~ Since the court did not misapprehend the law in treating Con Ed’s motion to dismiss as an

untimely motion for summary judgment, Co Ed’s motion to reargue is denied.
Con Ed’s motion for leave to make a summary judgment motion more than 120 days after
the filing of note of issue is also denied. Con Ed previously moved for an extension of time to
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move for summary judgment which was denied and there is no basis for disturbing that prior
ruling. In accordance with the foregoing, it is hereby

ORDERED that defendant Consolidated Edison Company of New York’s motion is
denied in its entirety; and it is further '

ORDERED that the parties are to appear in Part 40 for a pre-trial conference on February
4, 2015 at 9:30 a.m. in room 422 of the courthouse located at 60 Centre Street, New York, New
York 10007; and it is further -

ORDERED that movant is to serve a copy of this order, with notice of entry, upon all
parties within 20 days of entry.

~ DEC 232014 _
New York County GEORGE J. SILVER

Dated
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