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service of summons and complaint upon his‘father Walter Witkowski, St. (who hadno -
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" The defendant, Walter Witkbwski‘, Jr. moves pursuant to CPLR 1003 and 3211 (a) (8) to | o l

B X

* dismiss this compléint on the grounds that the plaintiff erroneduslj} commenced the action by



-

involvement in the motor vehicle accident giving rise to this lawsuit), and then, without -
obtaining leave to supplement the complaint by -adding:hir_n asa defendant, served him beyo"n'd ,'

the statute of limitations In his View the defendant’s.non-compliance with CPLR'lOO3 is =

Jurisdictional in nature ( Crock V. E I Dupont de Nemours and Co. 81 NY 2d 807 [1993]) and

therefore, requires dlsmlssal of the complalnt

The plaintiff contends that his intention was to stte the Walter Witkowskl who was -
involved in the accident and that while the defendant’ was improperly seryed _atvhis prior,addre‘ss
on October 30, 2013 he was properly.seryed'b at hislcorrecthome address on l\lovember 23 2‘01‘3
well w1th1n 120 days of the ﬁlmg of the summons and complalnt (l1sted on the RJI at October 22

f R

2013) in comphance w1th CPLR 306 -'b. o

The summons and complaint name as: the defendant “Walter Witkovyskr of 121 l’earl
Street Buffalo NY ” The complaint alleges that on Noyember 4, 2010, the plalntiff was
operatlng his motor vehicle through the 1ntersect1on of Gr1der, and Sussex in Buffalo W1th the!- .
right of Vyay when he was struck by almotor Vehicle Wrth Nevy York‘State license plates owned
and operated by Walter W1tkowsk1 He alleges that the accrdent was caused by the negligence of
Mr. W1tkowsk1 Wthh resulted in serlous 1nJury to the plalntlff .

Pla1nt1ff’s counsel reportedly received the case from his personal attomey on June 4, '
2013. Qn that’day, counsel sent aletter to ~Donegal_lnsurance adv1s1ng of theirn repres.entatlon: of ~ ,'
Mr. Martin and .re‘questing information as to .couer'age and policy limits. Donegal responded by

letter of J une 10, 2013 Wrth coverage 1nformation and a request for medical releases and '

completion of Medicare forms. The-caption lists‘the i‘nsured, ‘_‘Walter'Witkowski,” the claim n

- number, date of loss, 11/4/ 10 and claimant, ‘%Antoine M_artinL” 'Counsel states _that:the‘ adjuster




referred to its insured as Walter Witkowski.

Counsel also performed an “Accurint Lexis Nexis” search and noted that néithe‘r party
(father or son) used “Junior or Senior.” It should be noted, however, that entries # 5 and # 6
respectively on thé search (Plaintiff’s Exhibit A), show “Walter S. Witkowski, DOB 10/xx/1922
[91] of 121 Pearl Avenue, Blasdell, NY 14219 and Walter S.‘Witkowski, Jr. DOB 10/xx/1950
[63] residing at 205 Glenwood Rd., West Falls, NY, 14170.” Both entries are designated as.
“probable current address.” Entry # 20 also lists Walter S. Witkowski, Jr. as having a P.O. box
in West Falls.

According to an affidavit of service (Defehdant’s Exhibit B), on October 30, 2013 service
upon Walter Witkowski was effected upon one Matthew Putnam, (.described as the deifendant’s
35 year-old “co-tenant, grandson™) at 121 Pearl Street in Blasdell, NY.

Thereafter, upon learning from counsel for Walter Witkowski, Jr. that Sr. was not
involved in the accident on November 23, 2013, thé summdns and complaint were Sewed upon
Waiter Witkowski, J r. (still referred to as Walter Witkowski), via his wife, Denise Witkowski at
their dwelling at 205 Old Glenwood Rd. in West Falls.. (Defendant’stxhibit O).

In an affidavit of Décember 3, 2013, Walter Witkowski, Jr. states that he has not lived at

121 Pearl Avenue in Blasdell since the 1960's and that service upon Matthew Putnam (his

nephew) at his father’s address and certified mailing to that address did not effect service upbn

him since neither Matthew nor his father were authorized to accept process on his behalf. He

further notes that he has resided at the West Falls addresg'zfor,over thirty years and that his
address has been listed on his driver’s licencé, registratioh and insurance (which presumably

were provided to the plaintiff at the time of the accident) for several years.
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‘been served

. Plaintiff’ s counsel argues that the correct defendant’s insurance carrier had notice of the

accident, submitted an answ_er',on his behalf through counsel and that the defend'ant, who . -

‘acknowledges his involvement in the ac_cide'nt;‘ (per his affidavit of 12/3) was timely. and properly

[

ser_ved. -

Accordmg to counsel for Walter W1tkowsk1 Sr. (Scott B1zub Esq ), after Sr. was served

with the summons and complamt the matter was turned over to Sr s carrier, Harleysv1lle

Insurance who in turn retamed counsel (Brzub) to represent him. Counsel learned that Mr Nash, v

was also representmg Mr. Wrtkowskl (not then knowing it was__J r.), and had submrtted an answer
on his behalf. On_December 3,2013, Mr. Nash and the Power of Attorney for Sr. eXecuted an. '

affidavit consenting to transfer Sr.’s representation to Mr. Biiub_." On December 9,2013,an . |

- amended answer was submitted on 'Sr.i’s b"ehalf alleging, inter alia that he was not a proper party.

(Counsel for Jr. notes that he had 1nterposed an answer on Jr.” s behalf to av01d a default) By N

letter of December 9 201 3 Jr s counsel advrsed pla1nt1ff’ S counsel that the wrong party had

-

| Analvsis and Conclusion :

' Plaintifl’ S counsel contends that suit was timely commenced under CPLR 306-h That
section states that"‘(s)ervice of the summons and.complaint shall be made w1th1n 120 days of
ﬁlmg of the vsummons and complamt Here while the three year statute of l1m1tat1ons in thrs
personal injury actrotn (CPL_R 214 [5]) exprred on November 4, 2013, the summons and_ |
complaint. were‘ﬁled Io.n October 22;2013 and the defend_ant (Walter _WitkhoWski‘,‘ J r.) was sel'ved |
with the summons and complaint 32‘days'laterlon_Novemb.er 23, _2(ll3.-_. | o | | ~ »’ ;

 Defendant’s counsel argues, however, that since the wrong person (Walter Witkowsk_i_‘;

- ki




- Sr.) was named as defendant' in the first instance (as evidenced by‘ the listing of his address onthe -

! . provide an avenue for extended service hpon the right ‘persoh (Walter Witkowski, J r;) who wfas ‘
not named in the complaint; ) | | | L “

In the defendant’s: view, the proper rhad to re‘lief, not ltavken hy the plaintiff,. Wae fo -obgain
leavev of court under CPLR 1003 to add him as eparty to the actioh and obtai'n juhiédicﬁo_rl ox;er
him by timely vs_erlvic.e ofa suMOns a_nd_complaint. F aili,ngf thet; he_contends, service of the
same summons and corhplaint against “Walter Witkewski” was a hullity, ahd the time to brlng :
suit against had sinceex.pired. , | | o

Plaintiff’s counsel contend-s that their intention all along Was to sue .the Walter Witko‘yvski'
who opefeted the motor vehicle that Wes .in‘\‘/oIveciiv in the aeeident ,wit_thntoine- Martin o'n. :
Novembeg_ 4, 201 0 and that the intended _defendant (who Was named ih the compléinf)', (‘was .v ’

.served, aibeft erroneously, via substitute. servie_e on October 36, 2(.)13‘ at his errner address, and §
- then properly at his current address (".)r_; November 2_{3, 2013. Morelover, couhsel‘ notes thah the '
defendeint’s. own insurance cofnpany referred to him asl “Walter Withowskif’ with no designafing }
suffix, and ihterpesed an ahswer oh Ihis‘-hehal_f. | | ‘

While this court has ho dohbt thét'the plaintiff 'in_tended to sue the Walter'Witk‘ewski,;who'
was involved in this Iae'cident, it is evident thé;t neither he nor his counsel knew exactly who
Walter Witkowski was or where he resided wheh. :t‘he.lawsuit was ﬂled.. C'ouhsel ei)pears j[o‘ have ' |
assumed,_belsed on the earrief’§ designation of its insured_\;vith ne reference to'J r.or Sr. (e_ven;
thou"gh'thei_r eWn investigatidn reveal_ed the ex,iistence of both a Sr; and ;. J r.)‘,v that it must hav_fé

been the Walter Witkowski who resided on Pearl Street because that’s the one who was named in

summons and complaint served upoh him via his grandson at that address), CPLR 306-b does not
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the summons and complaint and who was served on October 30, 2013. Moreover, it was not

until counsel was informed by opposing counsel that the wrong person was sued, the service was

effected upon the right person on November 23, 2013. (While.the insurance company’s silence

on the issue undoubtedly added to the confusién, its knowledgé' of the case and correct party does
not, ipso facto, translate into jurisdivction over its ihéured when suit is commencea againsf a
different pers}on‘ whé happeris to have the same name).

In this coﬁrt’s v.iew, once counsel was made aware of the true identity of the .p_érson
actually involved in the accident, leave should Vha\-/eﬂbeve(n sought to supblement the summons and
complaint by namirig him as a party réther than byjﬁst sé_rving hvim with the same summ_on§ and
complaint previously served upon his father. As in J ordan \A /Lehigh Construction Group 258
AD 2d 962 (4™ dept. 1999), “(this is not a case Whére a party is misnamed,” but rather, one
where the wrong party was sued. (See also Brown_v. Marine Midland Bank 224 ‘AD 2d 1016 [4t
dept. 1‘996j). Under the cirC}lmstances, it cannot Be said fhat jurisdiction was timély obtained

over the son under CPLR 306-b when the summons and complaint that had been filed were -

brought against the father. (See Henriquez v. Insefrai Suoermarkets, Inc. 68 AD 3d 927 [2™ dept.
2009D. -'

In contrast, see Widéman v. Barbel Trucking 300 AD 2d 184 (1* depf. 2006) where the
plaintiff’s abplicatipn for an extension of time to se'rvé the summons and complaiﬁt should have
been granted in the interests of justice under CPLR 306-b where the summons and complaint,

which were timely ﬁied, misnamed the defendant “Bgrbel Trucking, Inc. a/k/a Barbell Trucking.”

See also Rivera v. Beer Garden, Inc. 57 AD 3d'479 (1% dept. 2008), where after the plaintiffs

motion, (made after the statute of limitations expired), to amend the complaint to correct the

”




defeﬁdant’s name, was deemed to have been proberly_ granted iﬁasmuch as the summons and
complaint were timely filed and the deféhdént, who knew it was the intended defendant, had
been served (albeit in the wrong name) aﬁd was ﬁot brejudicéd. »Thi's case, by contra.lst,v isnot a
matter of the right party being misnamed but, rathéf, a matter of the Wrong party being named in
and served with a sumr.norlls and complaint.

Accordingly, the motion of Wallter Witkowski, Jr. to strike the summons and complaint

served upon him and to dismiss him from this lawsuit is hereby granted.

"This decision shall constitute the otder of the
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