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SUPREME COURY OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
PRESENT: HON. WILLIAM J. GIACOMO, 1.8.C.
COREY YANCY
Flainti,

Indax No. 5QRTPTR0S
-aganst-
DECIBION & DRDER
TUCKAHDE HOUSING AUTHORITY ak/a SANFORD

LARDENS and ‘xf LLAGE OF TUCKAHQE,
Defendant.
X

The fol m\z‘mg; ;:sa;s&ra numbered 1 t{:s 5 ware raad on defendant Vilage of Tuckshoe s UThe
Village”) motion seeking an order of summary judgment dismissing the comp faint

FAPERS NUMBERED
Notice of Mation/AffidavitVExhibits 13
Affirmation in Opposition »%
Raplay Athrmation R

Factual and Procedural Background
Qﬁ August 21, 5013, plaintifl tipped and fell on the sidewalk in front of 28
hingion 3\}’@&{( “§“u ckahos, New York due o a broken, defective or {eiewiz&éﬁ condition

Maintlf commenced this personal injury action on July 18, 2014 issue was ipinad
by the Villags on'Avgust 8, 2014

Tha \s‘si%ﬁw row moves for wmmaw fudgment dismissing the compigint on ik@
chmﬁ that # had no prior written notice of the defective condition which caused plaintitt’s
_ The Village argues that Village Law § 8-828 requires prior wrilen notice of @ detsdd
'be\six plaintif con recover parsonal injuries. in support of ds motion, the Vilage suten sts
the affidavi of Vilage Clerk Susan Clamarra whao states that she searched the Village's
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_ 3:3& %axi:s;e*“ie §§m, :

*f\%?m m}tsce baoks and did not find any writlen notice of the complaints regara :;
S question. She also searched the V ni&:} **ewftéa amﬁ dc’{wmmm that tha

fr1 opposition, plaintlf submits his sftorngy's affirmation. iIn Bis atlomsy affirmation,

plaintiff smuas that despite Ms, Clamarra's siatemants there are still questions of fact
‘ “‘f ) {*’ff*(:ﬁw and parameters of her search, the manner in which the Q&areh v\«a%
p{*n\?weﬁ *?w amourt of ime the search taok, the "ﬁf}gﬁf‘ii&eﬁ*{‘{m of the records i
zi? *mm@m&@ ars r&mwe{:ﬁ dommwzt&d mé fﬁviﬁ‘i‘z&ﬁﬁ asrz{:i '

i*}e g*e*m«e&» L0
mthe it i causing
T8 ds ?‘;f‘mis% u,am'i %‘{m f@\ aﬁ zmz' a%mai“*e* §‘3€‘3¥Q€§ m‘ i ins. Wi"‘ ¢h consitutad
a rsaneg aasﬁ,s{ hazard, theraby rendaring the premises dangsrous ’m{i gnaata it
wrafore, plantdl daims the Yillage has the bur 393; 1o establish that it did not oreate the
i¥te x «i”;icin caused plantifls fall

Discussinn

party fnwmg far summany &aﬁﬂ}&?t&f‘si st assemble sffinnalive ;}z’f}ai S esissiﬁ;&%}
*iiiiﬁ;“ei o judameant as g matler ol law. {Zuckemman v Civ of LY 48 NY2d 88
0L Inonder tf:s msel s burdan of entitlernant to summary judamen ag a matter of{ \gx&
. ‘rm\i f‘*&; z:z;«m that it did m\‘semw& prior weitien notic e of the defoct that sllagediy
auzed thy murer §3§%3§§‘ s tall or that it did not create the dangercus condition. {Swe
Kigeals v Uounty of Suffoll, 40 &{}éi‘i 1042 37 Dept 2007L Ferrelra v County of Orange,
33 ADSE YL 8 ‘i?‘e{\t “"‘f‘Ci

w

“Where as h{% & municipality has enacted a prior wiitten notice staluds. i may not
ity for tunes caused by an inproperly maintained street or sidewalk
o wr;\:im nutics of the defedt, or an @xw;)tsm %0 the writlen notits
IS poles’ (Caruce v Vilage of Scorsdafe, 104 A D 2d 787, 881 N Y 8.2d 118
1277 Dept 8 1A ; {’sz‘mg} Amabie v City f;;f' Huffals, QI NY2d 4711188 } f‘ﬁ‘s‘s‘f‘@ v Willsgs of &
H@mgrm 4B ADRY 1007 I8 SO 21 Braver v Village of e amursf S AL3d 833 E"‘?«‘*?i;
Bamnoman v Towe of m\s‘éw@ﬁ tib &5”33@ "\fi’*@ {"‘{}“\“ %wmﬁi‘gse"%{i exce ptzem ){z\e m@ -
\?f?.‘éiteﬁ nOlice regule
theough an affirmative act m* mg sg;ms;‘e Oi‘ w*‘ea*t: 3 ws& w&ﬁ? mr‘fem & Q;‘& a i} Jio
wgon it \mss*@f  Village of B Hampdon, 88 Ald & “(3(38 see Amabie v Oty of @zwf{:f?}
Q3 NY2d ol 474; Braver v Village of Cadarhurst, §¢ ADSd 933 (2

‘§> i hos &3&6‘

Contrary to planiif's arguments, the affidavl of Ms. Clamars was sulficiently
o sty that the Village had no prior wiitten notice of the defeat that caused
; Hifs fall “The atfdavit of an official charged with the responsibifity of kesping an
nnexad record of o i mi@(‘e» of defsctive conditions received by (8 vmw} s sufticient o
staliish fhal o ;‘zr en notice was fled” (Scafdh v Town of lsip, 34 A D 3d 858 824




[* 3]

NY.S2d 410 3™ Dept 2008] oiing Cruz v Cily of New York, 218 ADZd 848 547 {1 Dept

u %

aregver, plamtif's argument that defendant o d not astablish that it did not create
ihe ciamgs:{mm condition which caused plaintiffs fall is wilhout meril. Notably, viéa,.
Camarnras sifidavit indicatss th hat the Village had not done any work in t*“ie wes of
slaintif s fall prior to the sopident. Further, atthough plaintiff refies on Carluosd v, Village of
Scarsdale (104 A D24 747, 381 N ¥.8.2d 318 2% Dept 2018D, to argue i?z&t altegations
that the Wi §czs§@ crest t«i‘i the condition which caused plaintiff's sl are sufficient to raise an
issus of fact, this Court does not agree such i the fastual holding of thal cass.
it Qaddussd, the Appellate Division, Second Depariment revivsad the motion cowt's
grand of summary judgmeat fo defandant Village of Scarsdale on the ground that thars
were ssuss of fact regarding whether the Village of Scarsdale sffitmatively creatad the
condition which caused plaintiff's {all A review of the record on appeal, dinclosey that
plaintff fail on 8 bluesioneicabblastone sidewall in the Village of Scarsdale i Carfuay,
there was no dispute that 15 vears prios to pleintiff's gocidernt, the Villags of Scarsdals had
seienind Bluestonefoobldestone material o be used in the re-sidewaiing of the Village. At
the time ths selection was made, the Village was awarg thal blussions was nol sn *dg&i
material for sidewalks In areas located in the Nartheast hecause the colder season resulted
in stones needing o be froquently raplaced or rasel. Further, in Caducel the Vilage
%kmwa:\f*geci that the selection of blusstone 83 3 malerial for & sidewalk was going to be
 ‘maje’ maiienancs issus.

Hare, plandifl provides no factual suppud for his sundusory d§§8§c¥§§ anyg that the
Village orealed the dangsrous congition upon which plaintiff fell. Plaintif makes no speoific
factual allegalions regading any design or construstion defect in the m}ew §< whars he
foll {o raise & guastion of fagt,

Notably the coses oited in Qasluedd, Miler v Village of B, Hampton, 88 AD3d 1007
12 Dept 3012] and Braver v Village of Cedarhivrst, 84 AD3d 832 1*3‘ ® Dapt 2012], each
held that summary dgmaent in favor of the municipality should be denied whers i:.*x,
plaintiffs therain raised Bsues of fact regarding whether the municipsiity had created 8
dangerous condition by alleging specified acts of negligence inthe design and construntion
of the sidewaik, the Hghting, andior the landscaping in the srea. Plaintiff here tails o sllege
any specifisd adts indicating that the Village negligently designad andior consiruciad fhe
sidowall in nuestion.

{q»m;gsmy the Village's motion for sienmary udgmant dismissing the complaint
in GRANTE

The remaining parties ave dirscted to appear in the Preliminary Conferencs
Fart on January 12, 2015 at 8:30 am. room 800 for further proceedings.
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Datad: Whits Plalns, New Yok
Dacembar 4, 2014
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