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AtanJAS term, Part 32 of the Supreme Court
of the State of New York, held in and for the
County of Kings, at the Courthouse, at 360
Adams Street in Brooklyn, New York, on the
27th day of August 2015

PRESENT:

HON. YVONNE LEWIS,

Justice

Ilya Magid as Trustee for the Magidenko
Family Irrevocable Trust,

Plaintiff,
Index No.: 511065/2014
-against-
Sunrise Holding Group, LLC.,
~ Defendant.

X

The plaintiff, Ilya Magid, as trustee for the Magidenko Family Irrevocable
Trust moves, by order to show cause, for an order 1) declaring the UCC1 financing
statement filed against the subject cooperative apartment null and void, 2) declaring
the Notification of Disposition of Collateral invalid or improperly served and 3)
granting a preliminary injunction enjoining defendant Sunrise Holdings Group LLC
from foreclosing on the subject premises for the duration of this proceeding.

The plaintiff commenced this action seeking a declaratory judgment sefting
forth the rights and obligations of the parties with respect to a secured transaction.
The plaintiff is the trustee of an irrevocable family trust executed on October 6,
2008 by the plaintiff's parents, Natan Magidenko and Tsilya Magidenko (the
Magidenkos). The Magidenkos placed their shares of a cooperative into the Trust o
be controlled and distributed in accordance with the terms of the Trust during their
lifetime. The Trust provides that upon the death of the Magidenkos, the Trust
property shall be distributed to the plaintiff or, if the plaintiff is deceased, to his
children, Gabriella Magid and Allan Magid.
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On July 28, 2011, the plaintiff, as trustee, entered into a loan security
agreement with the defendant and executed a promissory note, personally and as
trustee, to secure the sum of $150,000.00. Under the loan security agreement, the
plaintiff pledged the shares of the subject cooperative placed into the Trust as
collateral and executed an assignment of the proprietary lease to the unit, 2940
West Fifth Street, apartment 5A in Brooklyn. A UCC! financing statement was
recorded against the apartment on August 24, 2011. The plaintiff thereafter
entered into loan modification and extension agreements with the defendant and
made all payments thereunder until November 1, 2013. The loan security agreement
provided that the plaintiff "states that [he] is the lawful owner of the Stock and the
Lease, free and clear of all claims and other security interests” and that the plaintiff
"has full right to pledge these security interests o [defendant].” Additionally, the
loan modification and extension agreements contained provisions whereby the
plaintiff represented that he “has full power, good right and authority to enter into”
the agreements and that the "execution, delivery and performance” of the
agreements “will not violate any agreement affecting [Plaintiff] or the Collateral (or
any part thereof or interest therein).” The plaintiff defaulted under the terms of
the loan security agreement and subsequent modification and extension agreements
by failing o make the monthly payment which became due on November 1, 2013 or
any month thereafter. By letter dated August 5, 2014, the defendant notified the
plaintiff of his default and demanded payment of the outstanding indebtedness in
the amount of $183,912.10 by August 2, 2014, or else the shares would be put up for
sale. The defendant scheduled a sale of the shares on November 25, 2014. The
instant action ensued and the sale was stayed upon the signing of the instant order to
show cause.

The authority of the trustee is subject to any limitations imposed by the trust

instrument and every act in confravention of the Trust is void (see Estates, Powers
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which the secured:par'fy has received, before the notification date, an authenticated
notification of a claim of an interest in the collateral; (B) any other secured party or
lienholder that, 10 days before the notification date, held a security interest in or
other lien on the collateral perfected by the filing of a financing statement that: (I)
identified the collateral: (ii) was indexed under the debtor's name as of that date;
and (iii) was filed in the dffice in which to file a financing statement against the
debtor covering the collateral as of that date; and © any other secured party that,
10 days before the notification date, held a security interest in the collateral
perfected by compliance with a statute, regulation, or treaty described in Section
9-311(a). The defendant has not offered any evidence to establish that proper
notice was given to the named beneficiaries.

Pursuant to CPLR §3001, the supreme court may render a declaratory
judgment having the efféc‘r of a final judgment as to the rights and other legal
relations of the parties to a justiciable controversy whether or not further relief is
or could be claimed. It is undisputed that the plaintiff provided the defendant with
a copy of the Trust whicﬁ articulated the prohibition of encumbering the subject
cooperative for the plaintiff's personal benefit. It is also undisputed that the plain
language of the trust evinced that the plaintiff had no authority to place the
Premises as collateral pursuant to the Trust, and had a fiduciary duty not o
jeopardize the corpus of the trust where his father resided. It appears from the
documents before the Court that the proceeds from the loan were used for the
plaintiff's benefit which is outside of the scope of the Trust. As such, any liability
for the funds should be enforced against him personally opposed to the Trust.
Accordingly, the plaintiff's motion is granted. It is hereby

ORDERED and AbJUDGED, that the UCCI financing statement filed against
the subject cooperative apartment is null and void,. It is further

ORDERED and ADJUDGED, that the Notification of Disposition of Collateral

is invalid, It is further
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