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Motions bearing sequence numbers 003, 004 and 005 are consolidated for
disposition.

This is an action for fraud, breach of fiduciary duty, breach of contract and a
declaratory judgment arising from several reai eState investment partnerships formed in
2007. The gravamen of the amended complain‘; (“cdmpla_int”) is that defendants induced
plaintiffs to invest in the partnerships in order to rid themselves of devalued properties at
plaintiffs’ expense. |

In motion sequence 003, defendaqts Lch}ﬁan Brothers Real Estate Associates III
L.P., Lehman Brothers PrivateEqu'ity Advisér_s, LLC, Real Estate Private Equity, Inc., .
Michael J. Odrich, Christopher M. O'Meara, Richard S. Fuld, Jr., Joseph M. Gregory,
Erin Callan, Iaﬁ Lowitt and Thofnas Russb move, pursuant to CPLR 3211 (a) (1) and (7),
for an order dismissing the complaint. In moﬁon sequence 004, defendants Mark A.
Walsh, Mark H. Newman, Brett Bossung, Rodolpho Ambéss, Kevin Dinnie, Silverpeak
Real Estate Partncré, LP, and REPE CP 1\;Ianagev_C((>, LLC move, pursuant to CPLR 3211
(a) (1) and (7), for an order dismissihg the_cc;mplaint.

In motion sequence 005, defendants Lehman Brothers Real Estate Associates III,
L.P., Lehman Brothers Private Equity Advisers, LLC, and Real Estate Private Equity, Inc.

move for permission to supplement the record. V
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The facts set forth below are drawn frc_)mb plaintiffs’ amended complaint, filed
February 3, 2015, unless othemise indicated.

Parties

According to. the complaint, plaintiffs are each limited partners in one of eleven
partnerships formed for the purpose éf investing in commercial real estate. The
partnerships operated collectively under the name Lehman Brothers Real Estate Partners
I (“LBREP III” or “partnerships”) and were formed prim_érily in June 2007 by non party
Lehman Brothers Holdings, Inc. (“Lehman”).

Defendant Lehman Brothers Real Estate Associates I11, L.P. (“LBREA III” or
“General Partner”) was the general partner of the various partnerships, and defendant
Lehman Brothers i’rivate Equity Advisers, LLC (“LBPEA”) waé the original investment
advisor to the partnerships. LBPEA was réplaced in that role by defendant Silverpeak
Real Estate Partners, LP (“Silvefpeak”) in 2010. Silverpeak was controlled by defendants
Mark A. Walsh, Brett Bossung, Mérk H. Newman, Rodolphé Amboss and Kevin Dinnie,
each of whom was also originally iﬁvolved in operating LBREA I1I.

The other individual defendants, Michael J. vOdrich,' Christopher M. O'Meara,
Richard S. Fuld, Jr., Joseph M. Gregory, Erin Callan, lan -Lowitt and Thomas Russo are
referred to in the complaint as Lehmaﬁ officials with access to, and knowledge of, its

confidential records.
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Defendant Real Estéte Private Equity, Inc. (“REPE”) was formed in 2005 by
Lehman and it originally held the various real estate assets that Were transferred to each
of the partnerships after the plaintiffs became_ limited paﬁners. REPE CP ManageCo,
LLC Was an entity formed in De‘laware' by Wal‘sh, BOséung, Newman, Amboss and
Dinnie to carry on the business of LBREP III.

Background |

In the fall of 2007, the partnerships distributed private placement memoranda
(“PPMs”) and supplements to the PPMs (“Supplements”), to prospective invéstors. The
PPMs stated that certain properties wc%uld' be purchased by Lehman and warehoused until
investors were admitted as partners. The propefties would then be transfe&ed to the
partnerships at their acquisition costs, plus Lehman’s cost of carry, which was not to
exceed 9% per annum.

The PPMs also stated, armnong other things, that the General Partner jWvould create
an unaffiliated Investor Advisory Committee (“IA’C”) to review trarisacti(;ns in which the
General Partner had conflicts of interest, and to consult on \'_Jvrite-dowr‘ls' of property
valuations. It is undisputed that the first Supplement, issued in November 2007, disclosed
the identities of properties that were being coﬁsjdered for transfer té the partnersh.ips,

including most of the properties that eventually were transferred.
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The majority of the plaintiffs signed Subscribtion Agreements by November 2007,
and all of them were admitted as limited partners by March of 2008. Their limited
partnership interests were governed by limited partnership agreements (“LPAs”) which
provided, among other thi'n.gs, that the limited partners would forfeit 50% of their capital
accounts if they fai-léd to pay capital contributions upon notice. The ﬁrst capital call was
made on March 28, 2008.

The amended complairlt states that, on May 28, 2008, Lehman sold 26 properties
to LBREP II1, at prices above their current market value. Three days later, on May 31,
2008, the U.S. Office of Thrift Supervision concluded an examination of Lehrnan, finding
that Lehman failed to employ sound risk management practices in its commercral real
estate business. Plaintiffs state that, on June 9, 2008, Lehman filed a Form 8-K, reporting
its first quarterly loss, due to related mark-downs in comrrlercial real estate values. On

September 10, 20v08, Lehman pre-announced a $3.9 billion net loss for the 3d Quarter of
2008 and on Sept_emb'er 15, 2008, Lehman filed for Chapter 11 bankruptcy.

According to the amended complaint, defendants delayed in revealing the May
28th sales r)f Lehman properties to LBREP III, as well as the losses that investors
incurred, until December 5, 2008. Defendants .als_<.> allegedly failed to issue any 2nd
Quarter 2008 financial statements, as the LPAs required, because such ‘statements would

have required a GAAP-based "Fair Value" estimate of property values, which would have

6 of 32




revealed the losses that investors had incurred. Instevad, in June 2008, defendants created :
a non-GAAP Valuation Summary (“Valuation Summary”),Which stated that LBREP III's
portfolio had increased in yalue by 2.4%. The parties sharply dispute._ whether the
Valuation Summary was sent to the limited partners, including plaintiffs.

Pla1nt1ffs allege that no LBREP III quarterly ﬁnanc1al statements appeared until
December 35, 2008 after Lehman s bankruptcy filing. These statements listed LBREP
III's commerc1al real estate propertles at Fair Value, and allegedly revealed a 30% drop in .
value compared to the original purchase price by Lehman. The complaint states that, in

February 2010, the mana-gement team of the General Partner, i.é., defendants Amboss,

Bossung, Dinnie, NeWman and anlsh,"be'gan a campaign to acquire the management

business of the General Partner:. To that end, they needed to obtain the consent of LBREP |
I1I limited partners to amend the LPAs to create a Ninth LPA, and to approve a new
agreement with the manager's new company, which eventualily became Siii/erpeak.
Plaintiffs state that the Ninth LPA proposed a dramatic "increase in the fees that would be
paid to the management team at éiiverpeak. »

In Octoher: of 2009, plaintiffs _in this action commenced an action in federal court
in New York against th-ese defendants, alleging various causes of action under the federal

securities laws. In March 20 11,v the district court dismissed the complaint. See Fried v
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- Lehman Brothers Real Estate Associates III, L.P., 2011 WL 1345097, 2011 US Dist
Lexis 40431 (SD NY 2011), affd 506 Fed Appx 5 (2nd Cir 2012).
First, the court stated that:

The core of Plaintiff's case is the allegation that Lehman
omitted material information regarding the LBREP III ,
Partnerships from the PPM, supplements to the PPM, and the
LPA. They allege that Defendants knew and failed to disclose
that upon transfer of the warehoused properties, the limited
partners would immediately sustain major losses to the value
of their holdings because the properties had lost significant

value since their acquisition by Lehman.
Id. at *3, *11.

The court then found, among other things, that plaintiffs failed to plead the
element of scienter, Specifically, the court stated that:

Plaintiffs have alleged no facts indicating that Defendants
knew or should have known of any losses to the LBREP 111
properties as of March 2008. Mere observations about trends
in the commercial real estate market generally. . . . do not
support Plaintiffs' allegation that Defendants should have
known that the LBREP III warehoused properties had
decreased in value as of March 1, 2008.

Id. at *8, *24.
Relevant here, the court-also noted that

Supplemént One to the PPM, issued before any Plaintiff
committed to invest in LBREP III, gave substantial details
regarding every property under consideration at that time. For
each investment opportunity, the document described the
expected total investment, money invested to date, and plans
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for future development, as well as important details regarding
the property's intended use, location, and business plan.
Additionally, that document also described changes
happening in the market during the fall of 2007 that could
affect LBREP III investments . . . Thus, Plaintiffs had
information regarding most of the LBREP properties prior to
investing and could have engaged in their own investigation
to determine whether the properties were likely to gain or lose
value relative to the Lehman purchase price.

Id. at *8, *25.

The district court’s decision was affirmed by the Second Circuit in 2012. Fried v
Lehman Bros. Real Estate Associates I1I, L.P., 506 Fed Appx 5 (2d Cir 2012), Among
other things, the Second Circuit noted that internal Lehman documents indicated that, as
of December 31, 2007, the partnership-bound investment properties had/; in aggregate,
appreciated $300,000 in value since their acquisition. /d. at 8.

Plaintiffs filed this action on May 27, 2011, and defendants removed it to federal
court on June 17,2011. The District Court stayed the removed action pending the
conclusion of the Second Circuit appeal. Plaintiffs filed an amended complaint (the
“Federal Complaint”) on February 28,' 2013 and on May 30, 2013, the case was remanded
back to this court.

In a decision dated January 7, 2015, this court denied, as'moot, defendants’ motion

to dismiss the Federal Complaint and gave plaintiffs permission to file an amended

complaint in this court. Plaintiffs filed an amended complaint on February 3, 2015.
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Motion Sequence 005

In motion sequence 005, defendants move to supplement the record with respect to
motion sequence 003 and motion seéuence 004', Specifically, defendants request
permission to introduce a b.rief submitted by plaiﬁtiffs to th’e Second Circuit (Second
Circuit Brief).

At issue here is the parties’ dispute over the Valuation Summary described above,
which was created in June 2008 and which state.d that LBREP III's portfolio had
increased in value by 2.4% at that time. The parties sharply disputed, at oral argument of
motions 003 and 004, whether the )/aluation Summary was sent to plaintiffs at any point.
At oral argument on motions 003 énd 004, plaintiff’s counsel stated that plaintiffs told
him that they had received the Valuation Summary. Defendants contend that the
Valuation Summary was not sent to investors, including plaintiffs. |

Defendants now seek to iﬁtrodube the Second Circ.uit Brief to contraciict plainfiffs’
assertion. Specifically, they contend that the brief contains a statement by plaintiffs
which indicates that the Valuation Summary was an internal document of 'defendants and
was never sent to investors, including plaintiffs. Defendants further con_tehd fhat, in any

event, plaintiffs could not have relied on the Valuation Summary because it was created

after plaintiffs made their investments.
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Plaintiffs contend that the Second Circuit Brief states only that the Valuafion
Summary was an “internal” documeht in the sense that it was not GAAP-compliant, i.e.,
that it was not created under publié accounting rules. They contend that describing the
Valuation Summary as “internal” doeé not also mean that plaintiffs never received it.
Plaintiffs further contend that, in a;ily event, they are not relying on the Valuation
Summary to suppoﬁ a claim for frauduler\lt inducement. Instead, they argue_thét it is
relevant because it was not prepared unde? GAAP standards and constituted an attempt by -
defendants to conceal the true value of the properties.

As described above, the'part’iés dispute whether the Valuation Sumrﬂary was sent
to investors. They further dispute tﬁé nieaning of plaintiffs’ description of the Valuation
Summary as an internal document. However, plaintiffs have not demonstrated any
prejudice or sﬁrprise from intro-duction of the Second Circuit Brief and plaintiffs have had
an opportunity to Be heard in opposition to defendants’ request to supplement the record.
Therefore, I permit defendanfs to supplement the record and I will consider the Second
Circuit Brief for whatever p‘robative value it has, if any, in consideration of motion
sequences 003 and 004.

Motion Sequences 004 and 005
Defendants move to dismiss:the complaint for failure to state a cause of action.

3

"On a motion to dismiss pursuaht to CPLR 3211, the pleading is to be afforded a liberal

10
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construction." -Amaro v Gam‘ Realty Corp., 60 AD3& 491, 492 (1st Dept 2009), citing
Leon v Martinez, 84 NY2d 83, 87-88 (1994). "The court mu§t accept the facts alleged in
the complaint as true and accord the plaintiffs the benefit of every possible'favorable
inference." Id., citing Leon v Mar;z’nez, 84 NY2d at 87.
Fraud |

Plaintiffs assert causes' of action for intentional misrepresentation (ﬁrs‘;) and gross
negligence in misrepresentation (second). Both causes of action arise from i)laintiffs’
central allegation. in this action, that defendants fraudulently induced plaintiffs to invest in
the partnerships in order to rid themselves of devalued properties at plaintiffs’ expense.

Specifically, plaintiffs allege that defendants stated that their étrategy for acqhiring
investment propérties would bév to “monitor changing economic conditions, anticipate the
impact on real estate markets and act quickly and decisively on compelling investment
opportunities.” Plaintiffs allege that defendants failed to inform them that the investment
properties had already been purchased at prices much higher than current market value,
due to a precipitous decline in the real estate market. As such, plaintiffs allege that
defendants’ real goal was to pass their investment loéses on to plaintiffs bsl selling the
properties to LBREP III at the original acquisition cost plus 9%.

“To make a prima fa;:ie claim of fraud, é complaint must allege misrepresentation

or concealment of a material fact, falsity, scienter on the part of the wrongdoer, justifiable
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reliance and resulting injury.b” Basis Yield Alpha Fund (Mc.zster).'v"' Goldman Sachs Group,

‘Inc., 115 AD3d 128, 135 (1st Dept 2014). CPLR 3016 (b) requires that, where a cause of

action or defense is based upon fraud, the circumstances constituting the fragd must be
stated in detail. In certain cases, the requirements of 3016 (b) “may be met when the facts
are sufficient te permit a reasonable inference of the alleged condvuct.”j Pludeman v
Northern Leasing Sys., Inc., 10 NY3d 486, 492 (2008) (citations omitted). Further,
“corporate officers and directors may be held individually liable if they participated in or
had knowledge of \‘;he fraud, even if they did not stand to gain personelly.5’ Iq’. (citation
omitted). |

Asa threshold mattef, I find that the complaint fails to allege any specific
misrepresentations or omissions by any of the individual defendants in theirvindividual

capacities sufficient to sustain a cause of action for fraud. Therefore, the first and second

. causes of action are dismissed against the individual defendants on that basis. -

Defendants also move to dismiss the fraud causes of action on the ground that the
amended cemplaint fails to adequately allege the element of scienter iﬁ the facfual detail
required by CPLR 3016 (b). Plaintiffs rely on several items of circumstantial evidence to
support their fraud causes of action.

First; they contend that a rational basis exists for inferring fraudulent scienter on

the part of defendants because the LBREP 111 interests were being marketed to Lehman -

12
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clients at the same time that Lehman was writing off the value of its commercial real
estate property portfdlio across the board. Essentially, they argue that because.Lehman
was writing down the value of its overall real estate portfolio ih October 2007, the value
of the LBREP III properties must have been falling as well and defendants must have
been aware of that fact..

Plaintiffs’ argument is unpersuasive. The amended complaint sefs forth no f:acts' to
demonstrate that defendants knew that the specific properties at issue h¢re had decreased
in value. See Fried v Lehman Bros. ]Real Esta?e Associates 111, LP , 506 Fed Appx at 8.
Even assuming that Lehrrilari’;vover_aill. portfolio had decreased in v'alue. dué to a downturn
in the‘n_llarket, plaintiffs put forth no case law to demonstrate that a general doWntum in
the market suppbrts an inference of fraudulent scienter. See Fried v Lehman Brothers
Real Estate Associates III, L.P. 2011 WL 1345097 at *8, 2011 US Dist Lexis 40431 at
*24, (internal quotation marks and citations omitted) (“General knowledge about ;narket‘
conditions or trends does not equate to harboring a mental state to deceive, manipulate, or
defraud™).

"Further, as set forth abdve, it is undisputed that the first supplement to the PPMs,
which was distributed in November 2007, disclosed the identities of the investment

properties that were being considered for transfer to the partnerships, including most of

the properties that eventually were transferred. This supplement provided, among other
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things, descriptions of the propertieé, the amount invested in eaéh property and the dates
on which Lehman rec;:ived approval to invest in each property. Plaintiffs cannot now
allege that they were not informed that certain prbperties,h‘_ad been purchased, or were
being considered for purchase, or that they were not informed of the details of such
transactior;s.

Plaintiffs assert that scienter may be inferred from several other facts.

Specifically, t};ey allege that defendants: 1) gave no notice of the May 28th property sales
to LBREP III and resulting losses to investors until December 5, 2008; k2) failed to issue
any 2nd Quartevri."ZOO:SVﬁnancial statements under GAAP, which would havg: r;évealed the
inve;stors' losses; (3) gave investors a non-GAAP "Valuation Summary," »claiming that
LBREP III's portfolio had increased in value by 2.4%; and (4) waited until December Sth,
2008 to issue GAAP-based financial statements for LBREP III which revealed a 30%
drop in value compared to the LBREP III purchase price.

The parties diép_ute whether the Valuation Summary relied:on by plaintiffs was
sent to investors or whether it was a pureiy internal Lehman document. .However, in
either event, this document does not support aﬁ inference of fraudulent scienter on
defendants’ part. As found in the federal court decisions related to tﬁis action, this

document actually undermines an inference of fraudulent scienter because it indicates that
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defendants did nof believe that the valne of the LBREP TII portfolio had declined in
value. ‘ « | |
I find that, even assuming the truth of plaintiffé’ other allégations with respect to

the ﬁndncial statements, the faets listed above do not suppdrt an inferenee of fraudulent
scienter in inducing nlaintiffs to in:v'e'st‘ in LBREP III. As noted in the federal jaetion, each
of these allegations involve actions that took place after all of f_he plaintiffs had avlr.e'adyb |
invest:ed in LBREP III. Thus, they were not part of a “ploy t.ov induee_d inVestment.” Fried
v Leh_rﬁan Bros. Real Estate Associates III, L.P., 506 Fed Appx_ at9.

| Plaintiffs.also argue tnat an inference of scienter may be drawn frpm defendants'
failure to appoint an Independent Advisory Committee (IAC), as prornised in the PPMs,
to review conﬂicts of interest .orito consult on write downe, until after the transfer of
properties on May 28, 2008. However, as noted in the feder‘al court action, and as
conceded by plaintiffs here, the Plst did not set forth a deadline for the creatidn of an
IAC and did not state that such av committee would be formed before the p_roperties were
transferred. Even assuming thast‘ such a committee was not formed before May 28, 2068,
that fact does not sdpport an infe‘fence of fraudulent conduct on the part of defendnnts in

inducing plaintiffs to invest in LBREP III '-’be'cause there was no promise by defendants to |

do so. In fact, as noted in the Second Circuit decision,
15
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the partnership agreements did not"requi_re the defendants to
consult with the Investor Advisory Committees regarding
purchases of property interests from Lehman. Consequently,
even if the Committees had already been appointed, the
defendants could have entirely avoided the Committees'
participation in the May 28, 2008, transaction.
Fried v Lehman Bros. Real Estate Associates III, L.P., 506 Fed Appx at 9.
Based on the foregoing, I find that plaintiffs have failed to allege sufficient facts
upon which an inference of fraudulent scienter can be drawn on the part of any of the

defendants. Therefore, the first and second causes of action are dismissed.

Breach of Fiduciary Duty

Plaintiffs’ third, fourth, fifth and sixth causes of action ailege claims for breach of
fiduciary duty. ! ' -

In the third cause of action, piaintiffs allege that defendants breached their
fiduciary duties by failing to disclose that investors would lose \;alue by. inheriting
Lehman's properties because the fair value of the properties té be acquired by LBREP I
was substantially less than‘the purchase prices. |

Even assuminé, for the purposes of this motion, that defendants owed a fiduciary
duty to plaintiffs, thé complaint fails to state a cause of action with respect to plaintiffs’
allegation that defendants misled them as to the value of the properties being sold to |

LBREP III. As set forth above, the PPMs and the Supplements thereto ~provided plaintiffs

le
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with notice as to the properties that were being considered for transfer to LBREP 111 and
the prices at which they had been purchased. R

vThe third cause of action also élleges that deféndants failed to oi)tain.the informed
consent of LBREP 1] investors prior to transferring properties to the limited partherships
in transactions. However, pl,aintift;s fail to allege that such consent was required under
the LPA. Moreover, éven if adequately alleged, such a cause of action would be for
breach of contract, i. e breach of the LPAs, and a cause of action for breach of ﬁduciary
duty would be duplicative. See Celle v Barclays Bank P.L.C., 48 AD3d 301, 302 (1**

Dept 2008).

The complaint further alleges that defendants failed to form an IAC as required by

the PPMs and LPAs prior to the May 28., 2008 property transactions, to be able to consult

on issues of conflicts of interest between Lehman and LBREP III and on appropriate
valuations of pfoperties to be transferred. As noted above, and in the federal court action,
and as conceded by plaintiffs here, the PPMs did not set forth a deadline for the creation -
of an IAC and did not state thét such a committee would be formed before the properties
were transferred. In any event, here again that allegation would only support a cause of
action for breaéh of co'ntra'ct and a cause of action for breach of fiduciary duty would be

duplicative. See id. at 302.
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Finally, in the third cause of action plaintiffs allege that defendants failed to
disclose the contents of any "side letters" entered into with other limited partners. The
LPAs permitted side letters and plaintiffs have not pointed to any section in the LPAs _ |
which required disciosure of the content of such side letters. Further, as above, such a
cause of action would be for breach of contract and a cause of action for breach of

fiduciary duty would be duplicative. See id. Accordingly, the third cause of action is

- dismissed in its entirety.

Plaintiffs allege in the fourth cause of action that defendants breached the LPAs by
failing to obtain consent from either investors or from a duly formed IAC before
purchasing the Lehman properties. First, this cause of action iébne’ for breach of
contract, not for breach of fiduciary duty. Moreover, the complaint fails to demonstrate
that the defendants were required to obtain consent from the investors before completing
the May 28, 2008 purchase of the Lehman properties. |

With respect to the failure to form an IAC and obtain its consent, the Second
Circuit decision noted that “the partnership agreements did noti\.requi’re the defendants to
consult with the Investor Advisory Committees regarding purchases of property interests
from Lehman. .Consequently, even if the Committees had already been appointed, the

defendants could have entirely avoided the Committees' participation in the May 28,
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2008, transaction.” Fried v Lehman Bros. Real Estate Associates III, L.P., 506 Fed Appx
at *9.

In the fifth cause of aclion, plaintiffs allege that, in February 2010, the individual
defendants began a campaign to acquire Lehman's interest in the .marlagement business of
the General Partner from the ba:nkruptcy estate. They allege thal defendants Esought to
obtain the cbnsent of the LBREP III partners to amend the LPAs to creaté a Ninth
Limited Partnership Agreement and to approve a new Investment Advisory Agreement
with defendants' new Company, LegacyCo Advisors', which was later renamed Silverpeak.
The Ninth LPA was allegedly desigrled to increase defendantsl management fees and, as
such, the LBREl’ III partners were asked to vote on a proposél for the;c additionél
management fees.

Plaintiffs allege that the voting process was tainted in numerous ways with the
result that it was difficult to vote against the proposal. Among other things, they allege
that the propqsal was sent by email rather than by regular mail, even though many of the
partners’ email addresses were no longer valid. They also allege lhat defendants refused
to count ballots to which a "No" or "No consent" box had been adde(l by voting partners.
Defendants also allegedly refused to count ballots returned by email, despite the fact that

the election materials had been sent by email. Plaintiffs further allege that the consent

form was hidden at page 13 of a 100+ page document and they allege that "Defaulting
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Partners" were not allowed to vote,: despite the fact that the Ninth LPA would reduce the
distributable proceeds payablevto them, making their consent mandatory undgr the
existihg LPAs. e , > |

As above, this cause of actioh is properly one for breach of contract, not for breach
of fiduciary duty. Even if was pled as a breach of contract claim, thcsé allegations are
deficient. First_, the parties dispute whether the LPAs permitted the proﬁoéal to be sent by
email rather than by regular mail. In either event, assuming that the proposals were sent
by email, the amended complaint fails to allege that any of the piaintiffs here (as opposed
to other, unnamed limited partners) did not receive the proi)osal or were injured by it
being sent by érﬁail. The amended complaint also fails to allege any actual facts
supporting the conclusory allegation that the defendants did not count votes against the
propoéal or those returned by email. Plaintiffs fail to adequately allege how the consent
voting was hidden, particularly because defendants have shown that the consent and the
expedited time frame of the election were prominently mentioned on the front pﬁge of the
proposal. It is also undisputed that the LPAs jaermitted the General Partner to exclude
defaulting partners from participating in the elections.

Finally, although plaiﬁfiffs obj ect to the increase in the fees sought in the proposed

Ninth LPA, the complaint fails to allege that plaintiffs and other limited partners were not
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informed of such proposed fees before the vote which approved such fees. Therefore, the
fifth cause of action for breach of go;ltract is dismissed.

Plaintiffs’ sixth cause of action alleges breaches of the LPAs in connection with
management fees. LPA section 7.3 required each limited partner to pay' a prescribed
managemént fee to the General Paﬁnef for the period between the “Ini_tial.Closing” and
the date of the “Final Distribution.”

Plaintiffs allegig,e that defendaﬁts breached the LPAs by calculating the amount of
the management fees based on an Initial Closing date of October 1, 2007. They allege

that the actual initial closing took place two months later, on November 30, 2007, when

~ investors had signed subscriptions and were accepted as limited partners.

Plaintiffs’ argument is unpefsuasive. Once again, this cause of action is properly
one for bréach of contract, not for breach of fiduciary duty. In any event, the LPAs
specifically provide that the Initial Closing date was October 1, 2007. Theréfore, this
portion of the cémplaint is dismissed.

Plaintiffs also allege that,_inb September 2009, defendants breached their fiduciary
duty by wrongfully seeking to collect management fees for the period from January 1,
2009 to June 30, 2009. Plaintiffs allege that in February, 2009, defendants Voluntaril};
reduced the amount of management fees applicable to the period in question. Defendants

do not dispute that they temporarily reduced the amount of fees applicable to that period
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of time. However, they érgue that this was not a waiver of their right to later collect
additional fees for that period.

“A waiver, by definition, fs the intentional relinquishment of a known right — it
must be clear, unequivocal and del{berate.” Silverman v Silverman, 304 AD2d 41, 46 (1%
Dept 2003) (internal qﬁotation marks gnd citations omitted). Plaintiffs acknowledge that
the original Capital Demand and Management Fee Notice, which. was sent td the limited
partners on February 6, 2009, stated that "/a]t this time, thé General Partner is not calling
Management Fees associated with Unfunded Capital Commitments pending finalization
of the sale process.” (Emphasis added) Thus, the original notice plainly stated that the
fees at issue here were nO‘p being réquired “at this time,” but said nothing about waiving
the fees.

Plaintiffs’ allegation of waiver arises from a February 23, 2009 follow-up
Memorandum sent by fhe General Partner with information regarding a capital call made
on February 6, 2009. In .that Memorandum, defendants sfatéd that r'nanagement fees for
the relevant pe;iod had been calculated "based only oh total committed capital in respect
of current Pdrtfolio I_nvestment; rather than on . . . . full Capital Commitment." It further
stated that “[a]s a result, the -Gerleral Partner has significantly reduced, on a voluntary
basis, the Management Fees that wduld otherwise be payable.” As the documents plainly

show, defendants took a voluntary reduction in management fees at the time, but
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plaintiffs have not allege facts demonstrating a clear and unequivocal waiver of the right

to collect additional fees at a later time.

Finally, the amended cor'r/lp\laint alleges that defendant LBREA III breached its
fiduciary duty by breaching its obligation under séction 3.1 of the LPAs. "This section
stated, in relevant part, that if the General Partner determinéd that a change in business
conditions had occurred, making a termination of the Commitment Period' necessary‘or
advisable, the General Partner was required to cancel outstanding capital comfnitments to
the extent that there were existing unfunded capital commitments. Upon that occurrence,
the Commitment Period Would' terminate. . Such a terminatfon, wpuld affect the amount of
management fees to be paid .by the limited partners. |

Plaintiffs allege that the Lehman bankruptcy in September 2008 and the decline of
the commercial real estate market constituted a ché.nge in business conditions which
required termination of the commitment period nine months earlier than its actual: |
termination. Defendants seek dismissal of this claim on the ground that such a
determination was within its discretion and, therefore, not subject to challenge by

plaintiffs. v

' 1 The Commitment Period was defined as commencing as of the Initial Closing and
ending on the fourth anniversary of the Initial Closing, or on an earlier expiration date as
defined in the LPAs. ‘
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Plaintiffs concede that determining whether a change. in Business conditions had
occurred, requiring an earlier termination of the Commitment Period, was within the
diécretioﬁ of defendants. Plaintiffs contend that defendants’ failure to make such a
determination was done in bad faith: Héwever, the complaint fails to set forth any facts
to support such an allegation, thus I dismiss this cause of actioh.

Declaratory Relief |

Plaintiffs’ seventh, eighth, ninth, tenth and eleventh causes of action seek
declaratory relief in connection with various provisions of the LPAs.

The seventh cause of action seeks a declaration from the court with respect to the
issue of whether defendants waived the right to collect additional management fees, as
discussed above. »Based on the dismissal of that claim, the seventh cause of action is ’,
dismissed.

Plaintiffs’leighth, ninth and tenth causes of action allege'that certain provisions of
the LPAs constituted unconscionable forfeitures and penalties. Specifically, plaintiffs
allege that section 9.7 of the LPAs provided certain of the defendants with an improper,
discretionary right to deem each LBREP III investor a "Defaulting Partp@r" and declare a

forfeiture of 50% of his or her capital account if the partner failed or refused to timely pay

a capital contribution demanded by said defendants, failed to timely pay a management
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fee upon demand or failed to timély pay a management fee after termination of the
Commitment Period.

Plaintiffs allege that these provisions are unconscionable and violate public policy.
Defendants argue that Delaware law applies and that under Delaware law the provision
at issue would not be considered unconscionable. Plaintiffs disagree that Delaware law
applies, and argue that a New York court would not enforce the provisions at issue under
New York public policy. |

The parties have not fully briefed the issue of whether New York or Delaware law
applies. However, I find that under either state’s laws this cau;e of action must be
dismissed. In Delaware, “it is generally held that the.uncohscionability test involves the
question of whether the provision amounts to the taking of an uﬁfair advantage by one
party over the other.” Reserves Management, LLC v American Acquisitioﬁ Property I,
LLC, 86 A3d 1119, *9 (Del 2014) (internal quotation marks and citation omitted).
Moreover, “mere disparity Between the bargaining powers of parties to a\_contra.lct will not
support a finding of unconscionability.” /d. “For a contract clause to be unconscionable,
its terms must be so one'—svidéd as to be oppressive.” Id. (internal quotation marks and
citation omitted). '

In New York, “[a]ri unconscionable contract has been defined as one which is so

grossly unreasonable or unconscionable in the light of the mores and business practices of
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the time and place as to be unenforcible according to its literal terms.’f Gillman v Chase
Manhattan Bank, 73 NY2d 1, 10 (1988) (internal quotation marks ar;d citation omitted).
“A determination of unconscionability generally requires a showing that the contract was
both procedurally and substantively unconscionable when made — i.e., some shdwjng of
an absence of meaningful choice on the part of one 6f the parties together with contract
terms which are unreasonably favorable to the other parfy.” Id. (internal quotatioﬁs marks
and citations omitted).

Here, I find that plaintiffs have not adequately alleged that the provisions at issue
were unconscionable under either New York or Delaware law. First, plaintiffs ha;/e
failed to allege or demonstrate that, at the time plaintiffs decided to enter into subscription
agreements, the plaintiffs lacked bargaining power or that they had no meaningful
choices. In fact, it is undisputed that the PPMs disclosed that a party who fa’iled to make
required fundings under the LPVAs could be declared in default and reqﬁired to forféit
50% of their cépital account. In light of such disclosure, plaintiffs could have simply
declined to invest in the first instance.

Moreover, the events at issue, involving defaults arising from failing to make a
capital contribution or pay management fees, were important elements of the contract
which were known to both parties from the outset. The complaint sets forth no fécts to

demonstrate that these provisions are so grossly unreasonable or oppressive as to be
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unconscionable aﬁd unenforceablé. Therefore, I dismiss the éighth, ninth;a‘r‘ld tenth
causes of action. | ) v N

Plaintiffs> eleventh cause of action alleges that, for the period follow‘ing :the-
terminati'o_ri of thfé Commitment Period bon July 9, 2009, i.e., the Expiration Date, )
defendants, after deeming .a limited partner to be in default, continued to demand a.
management. fee based on 1% or 1.75% of unreturned CaI\)ital Contributions-, uhrcduced
by _thé 50% forfeiture of the pér‘tner’s’Capital Account which resulted from such default,
as ;iescribed above. | |

~ Plaintiffs contend that, as defendants purported to have_'reduce'd ’,t.he Capital

Accouﬁts of Defaufting Partners by a 50% forfeiture, the amOuﬁt of théii unreturned
Capital Contributipns was also reduced by 50%, and thus, the Manégevmcnt Feesvpayable
by them mﬁst also be reduéed, by 50%. They assert that this is true becausé, by taking the |
50% forfeitufcs; d'efcndants; asserted a right to return to defa‘uiﬁng partners on Final
Distributio_n oniy haif of the_Cﬁpital Accounts such partners would otherwise rhvavc;: been
entitled to except for the declaration of their default. |

The ALPAsvdeﬁned Capital Contributions as “[w]ith respect to aﬂy 'Partnﬂer, at any
time, the amouﬁt of capital actualiy contributed to the Partnership by sﬁch Partner.” It is
also unfi.iépu;ted_ that section 7.3 of the LPAs provided that, for “the period commencing

upon the Expiration Date through the date of the Final Distribution, the Management Fee |
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payable by each Limited Partner shall equal 1.75‘% of such Limited Partner's unreturned
Capital Contributions in all Portfolio Investments.” |

Thus, the LPAs clearly provide that the management fees at issue here were to be
calculated based oﬁ the amount of a given partner’s unreturned Cépital Contributions.
Plaintiffs point to no provision in the LPAs which required the amount of such unreturned
contribﬁtions to_be reduced by, or take into account, any amount that the partner forfeited

on due to its own default.

Breach of Contract/Good Faith and Fair Dealing

Plaintiffs’ .twelfth cause of action is for breach of contract. The complaint alleges
simply that defendants breached the LPAs by the various acts of fraud and
misrepresentation, omission, gross negligence and breaches of fiduciary duty alleged in
the oth_ef causes of action in the complaint. However, the complaint all;ges no additional
breaches other than those set forth in the vérious causes of action which have been
disposed of above. Therefore, this cause of action is dismissed.

The thirteenth cause of actién in the amended coniplaint is for breach of the
implied covenant of good faith and fair dealing. A claim for breach of the in‘1plied
covenant of good faith and fair dealing is properly dismissed as duplicative of a breach of
contract claim when both claims arise from the same facts. Feld v Applé Bank for Sav.,

116 AD3d 549 (1st Dept 2014); Logan Advisors, LLC v Patriarch Partners, LLC, 63
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AD3d 440, 443 (1st Dept 2009). Here, the factual allegations underlying this cause of
action are d_uplicative of the allegations underlying plaintiffs’ breach of contract cause of
action in that plaintiffs once again assert that defendants breached variouS provisions of
the LPAs, as described above, which I have already addressed. Therefore, the thirteenth
cause of action is dismissed.
Aiding and Abetting Fraud and Breach of Fiduciary Duty |

Plaintiffs’ fourteenth cause of action is foraiding and abetting fraud and breaches
of ﬁdiiciary duty againét Walsh, Bossung, Newman, Anaboss, Dinnie, Fuld, Gregoryi,

O™™eara, Odrich, Callan, Russo, and Littow. The complaint alleges, in a conclusory

manner, that each of the individual (iefendants had knoWledge of the fraudulent
misrepresentations and omissions éet forth above, with respecti to the sale of the
partnership interests to plaintiffs, and with respect to the true value of the properties.

The complaint does not adequately set forth specific factual allegations against the
individual defendants or otherwise distingu.ish among them with respect to specific
conduct, such as would support a cause of action agaiﬁst a given individual. The only
specific cbnduet in the complaint is the allegation that Odrich sent a letter to plaintiffs on

. March 18, 2008, lwhich Warned investors that the real estate market was under

| unprecedented stress, but assured them that Lehman remained confident about its ability
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to provide good investment reiums. Plaintiffs have not put forth any facts or otherwise
demonstrated that the statemente in the letter are actionable.

In any event, the cauvses of action underlying the aiding and abetting claim have
been dismissed, es set forth above. Therefore, the fourteenth cause of action is also
dismissed.

Civil Conspiracy

Plaintiffs’ fifteenth cause of action is for civii conspiracy. However, civil
conspiracy is not recognized as an independent tort in New York.. Mamoon v Dot Net
Inc., 135 AD3d 656, 658 (1% Dept 2016), citing Shared Communications Sefvs. of ESR,
Inc. v Goldman Sachs & Co., 23 AD3d 162, 163 (1st Dept 2005). Therefore, the fifteenth
cause of action is dismissed. |
Derivative Claim

The sixteenth cause of action in the amended complaint asserts a derivative claim
on behalf of LBREP III, in the event that the remainder of the amended complaint is
dismissed. HoWever, the amended complaint sets forth facts to support ciaims of alleged
injuries to the individual plaintiffs as investors. It sets forth no facts to demonstrate a
cause of action on behalf of the partnerships themselves. Therefore, this cause of action

is dismissed.
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Accordingly, it is

ORDERED that the motion to supplement the record by deféndants Lehman
Brothers Real Estate Associates I11 L.P., Lehman Brothers Private Equity Advisers, LLC,
and Real Estate Private Equity. Inc. is granted and it is furtherl

ORDERED that the motion by defendants Lehman Brothers Real Estaté
Associates III L.P., Lehman Brothers Private Equity Advisers, LLC, Rgal Estate Private
Equity, Inc., Michael J. Odrich, Christopher M. O'Meara, Richard J. Fuld, Jr., Joseph M.
Gregory, Erin Callan, Ian Lowitt and Thomas Russo, to dismiss the amended complainti
(sequence 003), is granted and the amended complaint is dismissed as against them; and it
is further |

ORDERED that the motion by defendants Mark A. Walsh, Mark H. Newman,
Brett Bossung, Rodolpho Amboss, Kevin Dinnie, Silverpéak Real Estate Partners, LP,
and REPE CP ManageCo, LLC, to dismiss the amended complaint (sequence 004), is
granted and the_ amended complaint is dismissed as against them; and it is further

ORDERED that the Clerk of the Court is directed to enter judgment accordingly.

This constitutes the decision and order of the Court.

I3

DATED: %\5\ v | ENTER:

sl ulls-
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