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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 45 '
X

THE CARLYLE, LLC,

Plaintiff, : .
Index No. 653347/15
-against- '

QUIK PARK 1633 GARAGE LLC and -
RAFAEL LLOPIZ, individually and as
managing member of Quik Park 1633
Garage LLC,

Defendants.

Anil Singh, J.:

This is an action to recover money damage; of at least $2.5 million by plaintiff The Carlyle,'
LLC (The Carlyle), allegedly sufferéd as a result of a: fraudulent scheme to transfer a;ld dispose of
assets and monies for the purpose of thwarting plaiﬁntiffs’ ability to collect debts owed to it by
defendants, including a judgment in a related action ti-tied The C. arly]e, LLCv Beekman Gardge LLC
et al., Index No. 652780/2013 (Sup Ct, NY (jouﬁty)._ Defendants Qui_k Park 1633 Garage LLC and
Rafaeli Llopiz, individually and as the managing ,merhber_ of Quik Park 1633 Garage LLC, move,
pursuantto CPLR 3211 (a) (7), for an order dismissing the éomplaint. For thé reasons stated below,‘

the motion is granted in part and denied in part.

Parties

According to the complaint, The Carlyle is a Delaware limited liability company authorized

to do business in the State of New York, with its priﬁcipal business office located at 35 East 76th
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Street, New York, New York.

Defendant Quik Park 1633 Garage LLC (Quik Park 1633) is a limited liability company,
organized under the laws of the State of New York, with its principal business office located at 247
West 37th Street, New York, New York.

Defendant Rafael Llopiz (Llopiz) resides in the Sfate of New York witﬁ a business office
located at 247 West 37th Street, 6th Floor, New York, New York 10018, and is the principal and
controlling member of Quik Park 1633. | - - | -
Background | |

The complaint states that plaintiff operates The Carlyle Hotel (Hotel) pursuant to a
commercial lease, under Which it leases most of tﬁe building comprising the hotel as well as a
parking garage (Garage) adjoining the hotel, which has at least 140 parking spaces. |

By written suﬁléase (Sublease) dated December 7, 2001’, plaintiff subleased the Garagé to |
nonparty Beekman Garage LLC (Beekman Garagé), an entity allegedly controlled by Llopiz.
Pufsuant to a written agreement, and with plaintiff’s consént, Beckman Garage assigned its interest
in the Sublease to nonparty Quik Park Beekrﬁan LLC .‘(Quik Park Beekman), an entity also allegedly
controlled by Llopiz. .

On May 1, 2009, plaintiff and Quik Park Beekman entered into a subiease modification and
extension (Sublease Extension) which extended the gierm of the Sublease through April 30, 2016.
On that same date, with plaintiff’s consent, Quik Park Beekman assigned its intergst under the

Sublease to Quik Park Beekman II LLC (Quik Park Beekman II), another entity allegedly controlled
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by Llopiz.

The complaint alleges that, under the Subléase Extension, Quik Park Beekman II was
qbligated to pay rent to plaintiff of $109,166.67 per ménth through April 30,2016. It further alleges
that, for the period November 1, 2012 through Auéust 31, 2013, one or more of the nonparty
companies, and/or Quik Pafk 1633, occupied and bpérated the Garage.

Plaintiff alleges that, for the entirety of this period, it was never paid any rent, resulting in

- $1,091,666.70 in unpaid rent. At the same time, the entities operating the Garage continued to collect

revenueé from such operation, in excess of $100,000 for each month the rent went unpaid..

By written Notice of Termination dated Jlily 24,2013, plaintiff terminated the Sublease as
well as any tenancy or occupancy of Quik Park 1633 in the Garage, effective as of August 31, ;20 1 3.
Despite such termination, plaintiff alleges that the various Quik Park-related entities and/or
defendant Quik 'Park 1633, continued to occupy the Premises without paying any rent or
compensation to plaintiff until January 31, 2014, when they vacated.the Garage.

On August 7, 2013, plaintiff commenced a rélated action in this court, titled The Carlyle,
LLCv Beekman Garage LLC et al., Index No. 652780/20 13, seeking unpéid rent, late fees on unpaid
rent, and attorney's fees. On October 14, 2015, this court, per Justice Joan Kefmey, entered a
judgment in that action against Beekman Garage, Quik Park Beekman and Quik Park Beekman II
(the Quik Park Eﬁtities) for $1,503,661.16 for unpaid rent, late fees, and attorney's fees.

On September 3, 2013, plaintiff also commenced a holdover proceeding in the Civil Court,

titled The Carlyle LLC v Quick Park Beekman II LLC et al. Index No. L&T 79135/13 (Civ CtNY
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County.), seeking damages for post-lease-terminatién use and occupancy of the Premises in the
amount 0of $1,143,250.26. The court granted surnmafy judgment in plaintiff’s favor on its possessory
claims, but did not determine a monefary award.

Plaintiff commenced the instant action in December 2015, against Llopiz and Quik Park 1 633
for, among other things, fraud, fraudulent conveyance, unjust enrichment and conversion.

The gravamen of the complaint is that defendar;fs intentionally transferred all, or substantially
all, of the funds out of the various Quik Park Entities and into certain shell entitieé and persons
controlled by Llopiz, including Quik Park 1633. The compléint- further alleges that these
conveyances were made without fair or adequate consi_deration and rendered the Quik Park Enfcities |
insolvent, and thus incapable of paying the debts éwed to plaintiff.

Defendants now move to d_ismiss the com'pla'i_nt for failure to state a cause of aqtioh.
Fraud

The first cause of action in the complaint is for fraud. Plaintiff alleges that defendants
misrepresented that Quik Park Beekman II was the tenant of the Premises, even though Quik Park
1633 had allegedly taken control of the Premises and had been baying'the rent. -

“Where a cause of actipn is based in fréud, the complvaint.must allege misrepresentation or
concealment of a material fact, falsity, scienter on the part of the wrongdoer, justifiable reliance and
resulting injury.” MP Cool Invs. Ltd. v Forkosh, l42,fAD3d 286, 290-291 (1% Dept 2016), internal '
quotation marks and citation omitted. “Circumstanpes cohstituting fraud must be set forth in a

complaint in detail.” Id., citing CPLR 3016 (b).
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Here, the complaint alleg‘es that, alfhoﬁgh Quik ffafk_}écekman I was the tene;nt pufsuantl fo
the terms of the Sublease, Quik Park 1633 wa;s scéretlTy a'cti.ngr ._as-the tenant and defendants failed to |
inform plaintiff of this fact and afﬁmiatiizely léd‘ plainfiff to believe that Quik Park Beekman II was
still the tenant. o o |

This cause of a,ction‘ is ' disymissed: First, the -.csomplaint fails to allegé any fraudulent
statements on the part of defendants. - The complaint reférs to a 2012 email from Llppiz wﬁich,
according to plaintiff, falsely states that Quik Pafk Beekm_an II Wés the sole tenant 6f the Premises,
while, in fact, it was occupied by Q‘u.iki_Park' 1633. Howev;er, the efnail sirmply states; in the context
of a conversation about rent reduction, that Qui1_< Pari; Beekhlan IT was the sole tenént respbnsi'ble :
for thg rent. Plaintiff has not de;nonsfcrated that his .ét.élfgemen._t‘Was false, givéh that, under thé tef}né
of the Sublease, Quik Park Beekman,I'I‘vs;és fhe tenant responsible for péying the rent.

The court notes that plaintiff argues vthé_t‘ it had‘.'n,o feason to believe that dcfeﬁdants had-
transférred control of the Premises fo Q‘uik P;rk. 1633. ; Hov\:/e\'/er,. it is u_nd\ispu;ced thét,.‘fof a period

of at least three years, from November 2009 to November 2012, plaintiff accepted monthly rént

;cheéks from Quik Park 1633 rather thanﬂf‘ro_m Quik Pafk_ Beekman II. Therefore, eVen assuming that

Quik Park 1633 was in fact actirig as fhe tenant, 'plaif;_t:i‘ff was .on>1.'10ti:cé of fhat posgibility. Therefore,v
the ﬁr.st cause of action is dismissed. A | o | |
Fraudulent Conveyance |

* Plaintiff’s second, third, foﬁrth, fifth, si*th,‘._'sevénth‘ and eighth (bzrausés df action'are »for'

fraudulent conveyance under common law ar'l.di'Nvewaork Debtor and Créditor Law §'§. 273, 274,
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275, 276, 276-A and 278 and 279, respectively. As éet forth above, the complaint alleges that °
defendants intentionally transferred all or substantially all of the funds out of the various Quik Park
Entities and over to certain shell entities and persons controlled by Llopiz, including Quik Park
1633. The complaint furthe; alleges that these conveyances were made without fair or adequate
consideration and rendered the Quik Park Entities ‘insblvent, and thus incapable of paying the debts
owed to plaintiff.

Defendants argue fhat all of the fraudulent conveyance claims should be dismissed because
the complaint fails to plead such causes of action with the specificity required ‘by CPLR 3016 (b).
Among other things, defendants contend that the coﬁpiaint fails to identify any épeciﬁc transfers or
convéyances that were fraudulent or that \'Jvere'not supported by adequate consideration.

In general, a party pleading a cause of éction for fraudulent conveyance must allege specific
facts, including, among other things, the idenﬁty of the specific transactions or conveyances which
plaintiff alleges were fraudulent. Syllmanv Calleo Dev. Corp.,290 AD2d 209, 210 (1* Dept 2002); -
see CPLR 3016 (b). A conclusory allegation that>the plaintiff has ‘been damaged as the result of
certain unspecified transfers is not sufficient. Id '

However, “[d]ue to the difficulty 'of proving actual intent to hinder, delay, or defraud
creditors, the pleader is allowed to rely on badges of fraud to support his case, i.e.-, circumstances so
commonly associated with fraudulent traﬁsfers that ;thei_r presence gives rise‘to e;n inference of

intent.” Wall St. Assoc. v Brodsky,257 AD2d 526, 529 (1* Dept 1999), internal quotation marks and

citations omitted. “Among such circumstances are: a close relationship between the parties to the
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alleged fraudulent transaction; a questionable transfer not in the usual course of business; inadequacy
of the consideration; the transferor's kﬁowledge of t};e creditor's claim and fhe inability to pay it; and
retention of control of the property by the transferor after the conveyance.” Id.

- Here, the complaint adequately alleges facté to demonstrate a close relationship between
Llopiz and Quik Park 1633 on the one hand, and the various nohpartyQuik Park Entities on the
other. The complaint élleges that Llopiz and/or Quik Park 1633 contfolled such entities and made
payments to plaintiff on their behalf. It also élleges that Quik Park 1633 may have occupied the
premises at some point as well. The complgint further alleges that the 'varidﬁs Qgik Park Enﬁties do
not have sufficient assets to satisfy the judgments. | i
The co'mpiaint does not, oﬁ its own, identify specific fraudulent -transactions.. HoWever,

plaintiff submits, in support of the complaint, defendants’ responses to information subpoenas

(Responses), which, although largely non-responsive, indicate several facts to support plaintiff’s

" claims.

First, the Responses indicate that the various Quik Park Entities had bank accounts into
which, and from which, money from the operation of the garage was transferred. ‘According to
ﬁlaintiff, and not disputed by defendants, the Responses also indicate that the monies in such
accounts were periodically transferred to a bank account in Qﬁik Park 1633's name, controlled by
Llopiz. | |

| The Responses ‘further indicate that the Quik:‘ Park Entities closed their accounts at sci)mev

point, and the companies are no longer operational. Further, the Responses state that Llopiz is a

8 of 14




[* 8]

member of an unidentified entity which now owns the Quik Park Entities.

In light of the foregoing, fhe courf finds that plaiﬁtiff has adequafely set forth enough facfs,
supported by documentary evidenpe, tQ.sustain the causes of action for fraudulent conveyance.
While plaintiff has not yet identiﬁed the spéciﬁc transactions which it alleges were fraudulent, it has
set forth enough facts to warraﬁt further dis;:overy as to whether, among‘other things, defendan£s
wrongfully removed assets from any of the underlying judgment debtors.. Therefore, the métion to
dismiss the sécond, third, fourth, fifth, sixth, seventh.and eighth causes of action is denied.
Conversion

Plaintiff’s ninth cause of action is for conversion. The complaint alleges that plaintiff has
a possessory interest in the monies.owed t§ it under the Sublease and pursﬁant to the judgment
entered by this court. It further élleges that defendants transferred such lmonies to their own
dominion and for their own Beneﬁt in viélaﬁon of plaintiff’s rights.

“An action for conversion of money may be made out where thére is a specific, identifiable
fund and an obligation to return or otherwise treat in a pérticular manner the specific fund in
question.” Thys v Fi ortis Sec. LLC, 74 AD3d 546, 547 (1* Dept 2010), internal quotatidn marks and
citation omitted; see McBride v KPMG Inil., 135 AD3d 576, 580 (1* Dept 2016).

Here, the complaint élleges only that defendants transferred funcis to themselves which could
have been used to pay the underlying judgment. The complaint does not set forth any specific,
identifiable funds or other monies which were transferred vby defendants, such as would sustain a

cause of action for conversion. Therefore, the ninth cause of action is dismissed.
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Unjust Enrichment |

Plaintiff’s tenth cause of action is for unjust enrichment.

The complaint alleges that defendants were unjustly enriched at plaintiff’s expense “by their (1)
occupying, operating, and reaping pecuniary benefits from the Pfemises for over fifteen months
without compensating Plaintiff; and (2) fraudulently colnveying, for the benefit sf themselves and
the Related Quik Park Entities, monies and éssets amounting to at least $2.5 million that are
rightfully owed to Plaintiff.” Complaint, § 84.. | |

This cause of action is dismissed. Firs;[, the complaint does not allege that Llopiz oCcupiéd
the premises in his individual capacity, but only that Quik Park 1633 did. Ther.evfor._e, the cofnplaint
fails to state a claim against Llopiz in his inciividual capacity for unpaid rent. Further, plaihtiff |
concedes that it has already asserted a claim against Quik Park 1633 for unpaid rent in the underlying
Unpaid Rent action, which is still pending.

Plaintiff alleges that defendants weré unjustly enriéhed inany event because they fraudulently_
conveyed assets from the related Quik Park Entities. However, tﬁis allegation is duplicative of the -
causes of action for fraudulent conveyance.

Therefore, the tenth cause of actioh is dismissed.

Prima Facie Tort

1

Plaintiff’s eleventh cause of action is for prima facie tort. At oral argument, the parties

agreed to the dismissal of this cause of action. Therefore, it is dismissed.
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Tortious Interference with (Eontraci:
Plaintiff’s twelfth cause of action is for tortious interference with contract. The complaint
allegeé that defendants interfered with the performance under the Sublease of the various nonparty '
Quik Park Entities. Specifically, the complaintk ali_egés that defendants removed funds from such
entities, caused them to stop paying rent, and secretly permitfed Quik Park 1633 to operate the
Premises. | |

Defendants contend that this cause of action should be dismissed because the complaint fails
to allege any facts to demonstrate .that either of the defendants caused the underlying Quik Park
Entities to stop paying rent.

This argument is unpfcr;suasive. Plaintiff had adequately alleged that Quik Park 1633 and
Llopiz, for his own individual benefit, wrongfully tfansferréd funds which caused.the underlying
Quik Park entities to stop paying rent in breach of the Subleas-e.b

Moreover, while deféndants contend thét the rent was nét paid in response to plain_tiff
building a scaffold which interfered with the opgration of the Premises, this is a factual issue which

is not properly resolved on this motion. Thérefore, the motion to dismiss this cause of action is
denied. | |
Civil Conspiracy

Plaintiff’s thirteenth cause of action | is for civil conspiracy to commit fraud, | tortious

interference with contractual relations, and prinﬂa facie tort. |

As a threshold matter, civil conspiracy is not recognized as an independent tort in New York.

10
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Mamoon v Dot Net Inc., 135 AD3d 656, 658 (1* Dept 2016), c.iting Shared Communicatibns Servs.
of ESR, Inc. v Goldman Sachs & Co., 23 AD3d 162, 163 (1st Dept 2005). Moreover, the allegations
set forth in this cause of action are duplicative of other causes of action in the complamt Therefore,
the thirteenth cause of action is dismissed. |

Piercing the Corporate Veil

Plaintiff’s fourteenth cause of action seeks to pierce the corporate veil against Llopiz. The
complaint alleges that Llopiz has exercised compléte dominion and control over Qﬁik Park 1633
and the non party Quik Park Entities, and certain other shell companies established by Llopiz. It
alleges that Llopiz is .the principal, chief executive officer, and managing member of all of these
entities and that he uses them to shift monies and other assets in an effort to defraud plaintiff.

A party seeking té pierce the corporate veil must dérﬁonstrate that the owner exercised
complete domination of the corporaﬁon in respect to the transactions atb.issue and that such
domination was used to commit a fraud or wrong against the plaintiff, reéulting in plaintiff's injury.
Skanska USA Bldg. Inc. v Atlantic Yards B2 Owner, LLC, _ _AD3d__ ,2016 NY Slip Op 06903
(1" Dept 2016).

Here, based on the allegations in the complaint, and the Responses to the information
subpoenas, the court finds that defehdant haé not demonstrated that plaintiffs effort to pierce the
corporate veil should bé dismissed. Plaintiff has adequately p(leaded‘that Llopiz dominated the
underlying Quik Park Entities and that he may haVé used such domination to fraudulently convey

assets out of the companies. As above, at aminimum, plaintiffis entitled to further discovery on this

A
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issue.
Permanent Injunction

The fifteenth cause of action in the complaint seeks to permanently enjoin defendants from
(1) transferring, or causing to be transfeffed, from any of the Related Quik Park Entities to any other
person or entity, including, but not limited to themsel\?és, assets or monies needed to satisfy existing. -
and/or requésted monetary judgments in the Quik Park Actions; or (2) making any other
conveyances, undertaking any dther obligations, or ehgaging in any other activities that would fesult
id the removal from the Related Quik Park Entifcies or the_mselvés of aséets or monies needed to
satisfy the existing and/or requested monetary judgments in the Quik Park Actions.

Defendants argue that thié cause of action sﬁduld be dismissed because all of plaidtiff s
underlying causes of action lack merit. However, as set forth above, defendants have ndt
demonstrated that all of fhe underlying causes df actiod should be dismissed at fhis point. Therefore,
the motion to dismiss the fifteenth cause of action is dedied.

Disqualification | |
Defendants have also moved to disqualify plaintiffs counsel, Kevin Smith, on the. ground
. ™ .
that he might be called as a witness in this action. HoWever, this portion of defendants’ motion was
previously denied by this court at oral argument and is thérefore not addressed herein.
Accordingly, it is
ORDERED that the motion by defendants Qu}k Park 1633 Garage LLC and Rafael lepiz

to dismiss the complaint is granted to the extent that the first, ninth, tenth, eleventh and thirteenth
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causés of action are dismissed; and it is furtﬁer -
ORDERED that the motion is otherwise denied; and it is further
'ORDERED that defendants shall answer the complaint within 20 days of today; and it is
further | -
ORDERED that the parties are directed to appear for a status conference on J anuafy 31,

2017 at 2:30 PM at 60 Centre Street, room 218.

DATED: December 15,2016 . | ML7

Anil C. Singh
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