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C LY ENS

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 35
: X

BENEDICT P. MORELLI, ARLENE B. MORELLI,
and THE MORELLI LAW FIRM, PLLC, f/k/a
MORELLI ALTERS RATNER, LLP,

Plaintiffs,
-against- | .~ Index No. 153011/16

BENJAMIN WEY, NYG CAPITAL, LLC d/b/a
NEW YORK GLOBAL GROUP, and FNL MEDIA |
LLC,

Defendants. Motion Sequence No. 003
X ,

CAROL R. EDMEAD, J.S.C.:

MEMORANDUM DECISION

In this defamétion‘ac’ti(-)n? plaintiffs Benedict P. Morelli (Morelli), Arlene B. Morelli
(Mrs. Morelli), and Tﬁe More_lli Law.Firm, PLLC f/k/a Morelli Alters Ratner, LLP ‘(Morellli Law
Firm) allege that defendants Beéj amin Wey (Wey), FNL Media LLC (FNL), and NYG Capital
LLC d/b/a New York Global Group (NYGG) have Waged a campaign fo defame them through
the publication of numerous false and defamatory statements in their online magazine, blogs, and
social media, in order to.injure their professional reputations. Plaigtiffs allege that these attacks
were prompted by the Morelli L@}V Firm’s representatio.n-of a former NYGG employee, Hanna
Bouveng (Bouveng), in a federal action asserting sexual harassment, retaliation, and defamation
claims against defendaqts herein (see Bouveng v NYG Capital LLC, 175 F Supp 3d 280 [SD NY
2016])). Defendanfs hoyv move, pursuant td CPLR 3211 (a) (1), (5), and (7), to dismiss the

complaint in its entirety.
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BACKGRQUNDv

Morélli is‘the founding partnerl of the Moré}li Law Firm, a New York City law firm
specializing in personal injury and emi)loyment law (vefiﬁed complaint, § 4). Mrs. Morelli is
Morelliis wi_fe aiid is an employee of t‘he‘M‘orelli Law Firm (id., § 5).

Wey is the chief executive officer of i\IYGG and the publisher of FNL Media’s
TheBlot.com (ici’., 17). Wey writes, edits, eind publishes articles on TheBlot.com by authoring
articles under his own name or aliases, and by‘,hiring third-pﬁrties to author such articles (id.,
11). In addiiion, according to plaintiffs, Wéy and his agents post comments to many of the
articles using pseudonyms, alia’ges, and false identities to make it appear.that such comments
were written by unaffiliated third_-partiesv (id). Wey alsovp'ublishes entries on social media,
including Twitter, Facebook, arid Pinterest, ar_id on “attacli’i Wei)sites which he'allegedly owns or
controls, including iivwva.benjaminWey.nyc, Www.iaeiijaminwey.net, www.fakelawyers.ct)rri, and
www.benedictmorelli.com (id., {9 10, 20). | . |

Beginning in 201 5' and continuing through the present, defendants allegedly repeatedly
published over 600 separate false and defamatory s‘iatements and images about plaintiffs (id., 9
20, 26-72; appendix A to verified complaint). Specifically, defendants accused plaintiffs of
numerous criminal or répUgnant; acts, including but not limited tq, extortion, bank fraud,
falsifying evidence,' witheSs intimidation, corispiracy to ccimmit fraud, éekual harassment, and

professional misconduct (id.l). Acéo‘rding to plaintiffs, defendants perpettated these attacks in

. order to injure plaihtiffsiin their profession, business, and livelihoods, though defendants were

initially motivated to compromiise plaintiffs’ representation of Bouveng (id., 19 21, 30, 73). To

maximize the damage to plaintiffs’ reputations and livelihoods, defendants or their agents

2-
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performed internet search engine “optimization” to increase the exposure of their false and
defamatory articles to users of Gocgle arrd other internet search engines (id., § 23).

This action was commenced cn Apriilﬁ 8, 2016,"by the filing of a summons and complaint.
The verified complaint asserts three causesf_ of action against all three defendants: (1) defamation

per se (id., 1Y 77;88);' (2) civil conspiracy (id., 1 89-94); and (3) permanent injunction (id., 1Y -

95-99).

Defendants argue that 42 of the 79 statements pleaded in the complaint are time-barred,
since they were published before April' 8,2015. Defendants next contend that 18 of the
remaining statemernts are not “of and concerning” any of the three plaintiffs, given that they only
reference (i) David Ratner, (i1) Martha McBrayer (iii) Zoe Bartholomay, (iv) Jeremy Alters, and
(v) the now defunct law ﬁrms of Morelli Alters Ratner, LLP and Morelh Ratner, LLP.
Additionally, defendants maintain that the following statements dc not constitute defamation per
se: (1) statements that plaintiffs are under FBI investigatiqn or another type of investigation; and
(2) statements concerning plaintiffs’ Mafia or Ku Klux Klan affiliation.

| Furthermore, defendants égsert that th_e complaint must be disrrlissed inasmuch as it is
based on statements protected under Civil Rights Law § 74's absolute privilege. Specifically,
defendants assert that: (1) statements. conéemrng bank fraud are substanti'a_lly accurate reports of
the allegations in City National Bank v Morelli Ratner, P.C., Sup Ct, NY Courlty, index No.
158388/ 14 (the VCNB action) (Wipper afﬁrmatior_l, exhibit B); (2) statements concerning
professional misconduct and sanct1ons are substantlally accurate reports of the proceedings in
Markey v Lapolla Indus., Inc 2015 WL 5027522, 2015 US Dist LEXIS 112915 (ED NY 2015),

report and recommendation adopted 2016 WL 324968, 2016 US Dist LEXIS 8851 (EDNY

«
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2016) (the Lapolla actlon) (id,, exhlblt D) Kremen v Benedzct P Morellz & Assoc., P.C., Sup Ct,

‘NY County, Jan 25,2010, Goodman J mdex No 101739/06 revd 80 AD3d 521 (1st Dept

2011) (zd_., exhibit E), and 'V.ztale v Abbott Labs., 2-007 WL 3307212, 2007 US Dist LEXIS 82332
(ED NY 2007); (3) statements concermng extortlon are an accurate descnptlon of the publicly-
filed papers in Fox News Network LL C v Mackrls Sup Ct Nassau County, index No
14087/04 in wh1ch Fox News anchor B111 O’ Rellly;sued Morelh s ﬁrm for “extortion” (id.,
exhibit C) and the Lapolla action; and (4) statements concermng sexual harassment are accurate
reports of the complaint i in Clark v Morellz Ratner P C Sup Ct, NY County, mdex No.
105237/08 (ld. , exhibit F). As argued by defendants, many of the statements are protected as .
pure opmlon However defendants spec1ﬁcally address only two categories of statements: (1)
statements concermng extortlon and (2) 1mages of Morelh and Mrs Morelh w1th text such as
«Fraud” or “Extortlon, assertmg »that they are o,bvrously satrrlcal and laced with :opl_mon,

. In add'itio'nv, defend‘ant_s argue_t-lrat plainti_f_fs"- ci_rlidlcons‘piracy and permanent 'injunction

claims fall within plaintiffs’ defamation cl.aim. “With respect to the permanent injunction claim,

defendants point out that tnisv also fails, since ‘e_}quity_ will '-not.‘enj oin a libel and constitutes a prior

restraint on free speech.

, -_In opposition, plaintiffs argue .tha’tt de_'fendants concede,‘ by their silence, that nearly 570

statements are’actionable, and that:defendant_s have not addressed the 69-page appendix A to the

complaint. Furthermore, pl-aintiffs contend that at least 13 of 'the statements that were originally

published before April 8; 2015 were -republished wit_hin the year prior.to the ﬁling of the
complaint, given that: (1) the publ.icativOnscontaining the statements were modified after April 8,

2015 with “additional defamato_ry s’tateme'nts and alleged add‘itional information”; (2) the

: .:-_4; _
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postings were plaéed on multiple websifes thét were modiﬁed with “similar statements” after
April 8, 2015., reaching a ne§v audiericé; and (3) defendants had control over the decision to
republish. The defamatory statements, plainti‘ffs érgue, are “of and concerning” them since they
allege that defendants engagéd in a broad .car'n"paign to defame plaintiffs, and named plaintiffs
directly, or named employées and/c;r parfﬁers 6f Morelli Law Firm. Plaintiffs also contend that
the complaint sufﬁciently alléges defamation per se, since (1) defendants falsgiy accused that
plaintiffs were being investigéted for fraud, and (2) deferidants falsely claimed that plaintiffs are
members of fhe Ku Klux Klan, a wéll-k;lbwn racist orgaﬁization, and that plaintiffs are members
of the Maﬁa or “a gang” and an iﬁdictab]_e offense. - |

Plaintiffs further argue that :defeﬂdants’ statements are not privileged under Civil Rights
Law § 74 because they are not substantially accurate reports of the allegations in the judicial
proceedings. »First, plaintiffs conténd that the statements concerning bank fraud are not
privileged because defendants’ commentary went far beyond the allegations in the CNB action.
Second, plaintiffs maintain that the statements concerning professional misconduct and sanctions
are not privileged because they do not merely report thaf i)laintiffs have been the subject of
sanctions, but overtly endorse the false accusations that plainﬁffs are\subj ect to (i) “the largest
court sanctions in recent history _fof fraua, fabrication of court evidence,” (ii) afe guilty of “lying
to judge.s across the country.” Third, plaintiffs argue that defendants’ statements con_ceming
extortion are not privileged because the 'allega_tionsvand images would not leave the ordiﬁary
viewer wifh the impression that defendants were reborﬁné on judicial proceedihgs. Fourth,
according to plaintiffs, the imfige and statements éf alleged se);ual harassment are not privileged |
because they do not merely report on a judicial proceeding, but falsely state that Morelli and his

6 of 31

. L e Y-




[* 6]

I

1)

partners sexually harassed their employees. - | . -

Further, plaintiffs assert that defendants’ alleged statements concerning extortion do not
constitute opinion, because a reasonable reader would have concluded that the statements were
conveying facfs and nOt jusf opinion; “According to plaintiffs, defendants’ depictinns of plaintiffs
as criminals can hardly be defined as satire, and the conrt should let a jury evaluate tlie_character
of the statements.

Finally, defendants _contend that since plaintiffs have sufﬁciently alleged a defamation
cause of action, their civil conspiracy and permanent_: injvunction. clairns should not be dismissed.
Furthermore, defénda-nts note that New York courts' have entered injunctions as a remedy for
defamation where the defamatory statements daniagé aplaintiff s right to operate its business and
earn a livelihood. ‘

In reply, defendants contend that plaintiffs’ appendix merely regurgitates the same
contents from the complaint, and contains no ‘actionalile content. Defendants further note that
plaintiffs conceded that at least 29 statements are barred by the statute of limitations. In addition,
defendants maintain that the fact fchat the articles may havé been updated and added new,
allegedly defamatnry statements does not renew the statute of limifatiéns with respect to the old
ones no matter how similar they are. Defendants assért that the target audience remained fhe
same: the readers of the Blot. \

In addition, according to defendants, plaintiffs’ qlaixn that the statements were made as
part of a broader campaign-to defame plaintiffs:' fails because: (1) the law in the First Department

. _ _ .

does not allow a defamation claim by a company or individual for defamation based upon

statements that specifically name employees, partners or superiors, but do not name the plaintiff
-6-
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in the defamation case; and (2) Morelli Law Firm, PLLC-. does not have standing to sue for
Morelli Alters Ratner LLP (Wlpper reply afﬁrmatlon exhibit A) As for plaintiffs’ arguments
with respect to defamatxon per se, the statements that there was a criminal investigation into bank
fraud charges do not rise to the level of specificity that would directly address Morelli’s ability to
practice his profession or disparage his mental cai)aeity' and competence as a personal injury
lawyer. Sinﬁlarly, the statements about a criminal investigation into Mrs. Morelli have no
bearing on her ability to work as her husband’s reeeptionist or secretary. According to
defendants, labeliﬁg an attorney as racist does not tend to injure an attorney in his or her
profession,. such that he or she can recover damages without i)rovin,;:,r economic injury. As argued
by defendants, a reasonable reader would understand the words “mafia” or “gang members” as
hyperbole in describing Morelli’s conduct, as set fz)rth in the LapoZla aeﬁon and the CNB action.
Furthermore, defendants contend thet: (1) the statements concerning bank fraud are
absolutely privileged under Civil Riéhts Law § 74, becaﬁse the plain language of the papers filed
in the CNB actien expressly sfates that plaintiffs ‘defrauded at least two banks;:and the allegations
could be fairly characterized as ba;lk fraud under federal la§v; (2) the statements concerning
professional misconduct and sanctions are privileged under Civil Rights Law § 74, because the
sanctioﬁs imposed in Lapolla and Kremen amply 'support the conclusion that Morelli’s firm faced
sanctionsl for fraud, fabricating evidence, and lying to -/judges ; and (3) the statements concerning
extortion and sexual harassment are protected by Civil Rights Law § 74, because the statements
are fair and accurafe reports that O’Reilly sued Morelli and his firm seeking to recover for
“extortion,” Lapolla’s allegations agai'nst Morelli aﬁd his firm are fairly characterized as

extortion, and Clark directly sued Morelli seeking to recover for sexual harassment and sexual

-7-
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and racial discrimination. Finally, the statements ct)ncerning extortion are not “mixed opinions,”
since the articles fuily discuss and link extensiilely to publicly-available court filings and other
facts that form the basis for tiie opinions.
\ DISCUSSION

On a motion to dismiss pursuant to CPLR 3211 (a) (7), the court must “accept the facts as:
alleged in the complaint as true, accorci plaintiffs the beneﬁt of every possible favorable
inference, and determine only whether the facts as alleged fit within any cognizable legal theory”
(Leon v Martinez, 84 NY2d 83, 87-88 [1994]; see also JFK Holding Co., LLC v City of New
York, 68 AD3d 477, 477 [1st Dept 20‘09]). However, “bare legal conclusions, as well as factual
claims either inherently incredible or flatly contradicted by documentary evidence are not
présumed to be true and accorded every favorable inference” (Biondi v Beekman Hill House Apt.
Corp., 257 AD2d 76, 81 [1st Dept 1999], affd 94 NYZd 659 [2000] [internal quotation marks
and citation omitted]). Where extrinsic evidence is submitted in connection with the motion, the
appropriate standard of reviéw “is whether the proponant of the pleading has a cause‘ of action,
not whether he has stated one” (Dollard v WB/Stellar IP Owi’zer, LLC, 96 AD3d 533, 533 [1st
Dept 2012] [iiiternal ‘quotation marks and citation omitted]). In a defamation case, “‘[i]f, upon
any reasonable view of the stated f‘acts,. plaintiff would be entitled to recovery for defamation, the
complaint must be deemed to sufficiently state a cauée of laction”’ (Davis v Boeheim, 24 NY3d
262, 268 [2014], quoting Silsdorfv Levine, 59 NY2d 8, 12 [1983], cert denied 464 US 831
[1983]; see als(ovO "Loughlin v Patrolmen’s Benevolent Assn. of City of N.Y., 178 AD2d 117, 117
[1st Dept 1991]). “Whether the plaintiff will ultiinately be successful in:establishing those

allegations is not part of the calculus” (Landon' v Kroll Lab. _Spec-z'alists, Inc.,22NY3d 1,6

-8-
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| [2013], rearg denied 22 NY3d 1084 [2014] [internal quotation marks and citation omittéd]).

Dismissal is warranted pursuant to CPLR 321 1 (a) (1) V\}her,edthe documentéry evidence
“resolves all factual issues as a matter of law, and cohclusively disposes of the plaintiff’s claim”
(Fortis Fin. Servs. v Fimat F utureé US4, 290 AD2vd"383, 3831 ét Dept 2002] [inte_r;lal. quotation
marks and citation omitfed]). “[T]o be considered ‘documentary,’ evidence must be
unambiguous and of undisputed authenticity” (Fontanetta v John Doe 1,73 AD3d 78, 86 [2d
Dept 2010], citing Siegel, Practice Comrflentéries; McK_inney’s Cons Laws of NY, Book 7B,
CPLR 3211:10, at 21-22).

“‘On a motion to dismiss a cause of action pﬁrsuant to CPLR 3211 (a) (5) on the ground
that it is barred by the statuté of iirriitations, a defendant bears the initial burden of establishing,
prima facie, that the time in which to sue has expired. In considering the motion, a court must
take the allegations in the complaint as true and resolve all inferences iﬁ favor of the plaintiff™”
(Bennv Bénn, 82 AD3d 548, 548. [1st Dept 201 1], quoting Island ADC, Inc. v Baldassano
Architectural .Group, P.C.,49 AD3d 815, 816 [2d Dépt 2608]). “To meet its burden, the
defendant must establish, inter alia,tw.hen the plaintiff’s cause of action accrued” (Lebedev v
Blavarnik, 144 AD3d 24, 28 [1st Dept 2016] tinternal quotation marks and citation omitted]). “If
the defendant meets that burcién, then the Bufden shifts to the plaintiff ‘to aver evidentiary facts
eétablishing that the cause >of action was timely or to raise a question of fact as to whether the
éause of action was timely’” (Lake v New fork Ho;vp. Med. Ctr. of Queens, 1 19 AD3d 843, 844
[2d Dept 2014], quoting Lessoff v 26 _C't. St. Ass'oc.,.LLC, 58 AD3d 610, 611 [2d Dept 2009]).
“The plaintiff méy do so by éverring evideritiéfy facts establishing that the statute of limitations
has not expired, that it is tolled, or that an éxception to .the statute of limitations applieé” (CRC

. _9-
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Litig.. Trust v Marcum, LLP, 132 AD3d 938, 938-939 [2d Dept‘ZO]Sj).
Defamlcltion.».(F irst Cause of A'ction) »

- Defamation is the “m_akingf ofa f_alse statement which..tends.to expose the plaintiff to
contempt, ridicule, aversion or disgrace, or induce an evil opinion of him in the minds of right-
thinking persons, and to deprive h1m of their'friendly intercoursc in society” (F os.terv v> Churchill,
87 NY2d 744, 751 [1996] [internal _quo:tation_marks and ci.tationl omitted]). To state a cause of
action for defamation, the niaint_iff mnst'alle’.ge"‘ra false-s;t'atement,' 'pnblished Without privrlege or
authori,z.at,ion to a third party,- constituting fault as jﬁdged by, at a minimum, a negligence

standard, and it must either cause. Special harm or »cOnstitute defamation per se” (Dillon v City of

: New York 261 AD2d 34, 38 [lst Dept 1999]) Furthermore pursuant to CPLR 3016 (a), “the

partlcular Words complalned of shall be set forth in the complamt
Itis the role of the court to'determine in the ﬁrst instance Whether the words are

reasonably susceptible of defamatory meamng (Golub v Enquzrer/Star Group, 89 NY2d 1074,

- . 1076 [1997] Aronson v errsma 65 NY2d 592 593 [1985] T S. Haulers v Kaplan, 295 AD2d

595, 596 [2d Dept 2002)). In evaluatmg whether a statement is defamatory, :

the words must be construed in the context of the entire statement or pubhcatlon as
awhole, tested against the understandmg of the average reader, and if not reasonably
‘susceptible of a defamatory meaning, they are not actlonable and cannot be made so
by a stralned or artrﬁmal constructlon

~ (Dillon, 261 AD2d at 38). “‘Courts W1ll not straln Ato ﬁnd defamation ‘where none exists’ (id.,

quoting Cohn v National Broadcasting Co., 50 NY2d 885, 887 [1980], cert denied 449 US 1022

[1980]).

| 10-
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Plaintiffs’ AppendzxA to the Verlf ed Complamt

At the outset, the court notes that in therr movmg papers  defendants have not addressed

v plalntlffs 69 -page appendlx Ato the verified complalnt wh1ch contalns allegedly defamatory

statements. CPLR 3014 states that “[a] copy of any wr1t1ng wh1ch is attached toa pleadmg isa
part thereof for all purposes” (see also D ’Amtco v Correctzonal Med. Care, Inc., 120 AD3d 956,
963 [4th Dept 2014] Pappalardo A4 Westchester Rockland Newspapers 101 AD2d 830, 830 [2d
Dept 1984] affd 64 NY2d 862 [1985] Englzsh v Genovese 49 Misc 2d 321, 322 [Sup Ct,
Onondaga County 1966] [to be appendable under CPLR 3014 the ‘writing should not be merely
ev1dent1ary in nature but somethmg whrch can supply a “factual averment necessary to sustain”
the pleadlng] Connors Practlce Cornmentarles McKrnney S Cons Laws of NY Book 7B,
C3014:9). ' _Whlle defen‘dants argue 1n_reply that plarn-tlffs appendix merely regurgltates the same
statements frona the verified complaint‘, and contains no} vactionable‘content, ‘;[t]he function of
reply papers 1s to address arguments nrade'ln opposition to the position taken_hy the movant and
not to perrnrt the movant to 1ntroduce new ar.gumentsm support of, ior new grounds [or ev1dence]
for the motron” (Dannasch v Bzfulco 184 AD2d 415 417 [lst Dept 1992]) Therefore the court
has not cons1dered defendants reply argurnents concernmg the appendix to the complalnt
Statute of Limitations

The statute of limitations applicahle to defarnation clairns is one year (CPLR 215 [3]),

and generally accrues on the date of the ﬁrst publ1cat10n (Colantomo v Mercy Med Ctr., 115

AD3d 902, 903 [2d Dept 2014] Hochberg v stsen 180 AD2d 435, 436 [1st Dept 1992], appeal

denied 80 NY2d 755 [1992)

“Under the ‘single. publrcatlon rule whlch New York follows the publlcatlon ofa

A11-
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defamatory statement in a single issue of a newspaper or magazine, although widely

circulated and distributed, constitutes one publication that gives rise to one cause of

action, and the statute of limitations runs from the date Qf that publipation” )
(Hoesten v Best, 34 AD3d 143, 150 [lbst Dept 2006]).

‘;An exception to the single publication rule is the Concepf 6f ‘republicatior_l’;’ (id).
“Republication . . . occurs upon a separate agé}egate publication from the original., ona different
occasion, which is not merely ‘a delayed circuleitioh of the original edition’” (Firth v State of
New York, 98 NY2d 365, 371 [2002], quoting Riraldi v Viking Penguin, 52 NY2d 422, 435
[1981]). “The justification for this exception to the single publication rule is that the subsequent
publication is intended to and actually reaches a new audience” (id). As articulated by the First
Department, courté have appli'ed fhe repubﬁcatior_; exception where the following factofs exist:
“the subsequent pﬁblication is intended to and actually reaches a new audience, the second
publication is made on an occasion distinct from the initial oﬁe, the republished statement has
been modified in fbrm or in content, and the d'efendanf has control over the decisioﬁ to
republish” (Martin v Daily News L.P., 121 AD3d 90, 103 [1st Dept 2014] [interngl quotation
marks and citation omitted]). -

In this case, defendénts have met their burden. that the time for plaintiffs to >sue on 42 of
the allegedly defamatory statements has expired. .Thve verified corﬁplaint alleges that these
statements were published by defendants prior to April 8, 2015, one year before the filing of the
instant complaint (verified complaint, § 26-27, 31-35, 45-53, 58-61, 65-70, 72 [b, ¢, i, and m]).

Thus, the burden shifts to plaintiffs “to aver evidentiary facts e.stablishing that the [cause

of] action was timely or to raise a (juestion of fact as to whether the [cause of_I action was timely

(Lake, 119 AD)3d at 844 [internal quotatibn marks and citation omitted]).
-12-
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Continuous access to an article on a website does not constitute a republication (see

Haefner v New York Media, LLC, 82 AD3d 481, 482 [1st Dept 201 1]; Young v Suffolk County,

" 705 F Supp 2d 183, 212 [ED NY 2010] [story’s continuous availability online did not restart the

statute of limitations]).

Nevertheless, courts have suggested and one court has held that posting a modified
version of an original posting on the internet can constitute a republication for statute of
limitations purposes. In Firth, an allegedly defamatory report was posted on the State of New
York’s website (Firth, 98 NY2d at 367). The State subsequently added an unrelated report to its
website (id. at 368). The claimant filed a defamation claim more than one year after the report
was first released and posted on the internet (id.). In response to the State motion to dismiss the
claimant’s defamation claim, the claimant argued that the State republlshed the report within one
year of the filing of the claim when it added the unrelated report to the website (id. at 371). In
holding that the single publication rule applied to postings on the internet, the Court of Appeals .
noted that “[c]Jommunications posted on Web sites may be viewed by thousands, if not millions
over an expansive geographic area for an indefinite period of ti_me” (id. at 370).

The Court rejected the claimant’s argument, reasoning as follows:

“The mere addition of unrelated information to a Web site cannot be equated with the

repetition of defamatory matter in a separately published edition of a book or
newspaper as the justification for the republication exception has no application at
all to the addition of unrelated material on a Web site, for it is not reasonably
inferable that the addition was made either with the intent or the result of
communicating the earlier and separate information to a new audience.

“We observe that many Web sites areina constant state of change, with information

posted sequentially on a frequent basis. -For example, this Court has a Web site

which includes its decisions, to which it continually adds its slip opinions as they are
handed down. Similarly, Web sites are used by news organizations to provide readily

-13--
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1 o accessible records of newsworthy events as they occur and are reported. Those

| unrelated additions are indistinguishable from the asserted DMV report modification

of the State's Web site here. ‘A rule applying the republication exception under the

‘ circumstances here would either discourage the placement of information on the
Internet or slow the exchange of such information, reducing the Internet's unique
advantages. In order not to retrigger the statute of limitations, a publisher would be
forced either to avoid posting on a Web site or use a separate site for each new piece
of information (see Npte; Cyber—Defamation and the Single Publication Rule, 81
B.U. L. Rev. at 915). These policy concerns militate against a holding that any
modification to a Web site constitutes a republication of the defamatory
communication itself”

(id. at 370-371).

In Martin, the First Department held that re-posting of a néwspaper column on a
newspaper’s website, which was inadvertently deleted during a changeover to a new computer
content-management system, did not constitute _républication (Mariin, 121 AD3d at 104). The
plaintiff argued that the restored columns included new hyperlinks to social media and social
networking sites (id.). However, in concluding that the column was not republished, the Court

~ wrote that:

“Had the columns remained on the Daily News website as was intended, their

presence three years later would not have justified any additional action. Their

inadvertent deletion during a changeover-to a new computer content-management
system, and their restoration once that inadvertent deletion was discovered, was not
geared toward reaching a new audience. The columns were not modified in any

substantial way, and their restoration was, as characterized by the motion court, akin
to a delayed circulation of the orlglnal” ‘

(id). In contrast, in Giuffre v Dz'Leo (90 AD3d 602, 603-604 [2d Ijet)t 2001]), the Court held
that “plaintiff raised a triable issue of fact as to whether a reposting of the original post was either
through a postitlg of a modified Versic_)n of the i)ost- or through posting of the post an another Web
éite.” | |

Moreover, if the allegedly defamatory staterﬁent is relocated to a new website, the

v
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relocation to the new websiteL constitutes a republication, sufﬁcient to restart the statute of
limitations (see Firth v State bf New Yorfk, 306 AD2d 666, 667 [3d Dept 2003]; Rare I Corp. v
Moshe Zwiebel Dian;oﬁd Corp., 13 Misc 3d 279, 281 [Sup Ct, NY County 2006]). Courts have |
held that fhe"relocétion toa ne\\N website is “akin to the repackaging of a book from hard cover to
| paperback” (Firth, 306 AD2d at 667). |
In this case, plaintiffsw have averred evidenti-ary facts that the republication exception
applies to the allegedly defamatory statements contained in parégraphs 31 (a), (b), (c), and (d), 49
| (@), 50 (a) and (b), 51 (a), 61 ‘(va_), 66 (a), :68 (a), 69 ta), and ‘70 (é) of the verified complaint.
| Plaintiffs allege that these statements appeared on TheBlot.com, and that the articles were
substantially fnodiﬁed on]J unle44, 2015 and February 22, 2016 to include additional defamatory
statements (verified complaiﬁt, W 31 [a]-[d], 50 [a]-[b], 66 [a], appendix at entry 19; 1 49 [a],
51 [a], appendix at entry 10, § 61 [:a], appendix at éntry 8). Plaintiffs also allege that articles that
originally appeared on Www.fakelawyers.com, www.marthamébrayer.com, and
www.benedictmorelli.com were moved to TheBlot.qom, added similar statements, and were last
updated on June 4; 2015 '(id., 99 68 [a], 70 [a], appendix at entry 19; §69 [a], appendix at entry
8. It cénnot be concluded, as a matter of law, that defenda;lt_s did not make these modifications
with the intent or result of communicating the earli:er defématqry statements (see Firth, 98 NY2d -
at 371).
Nevertheless, with respect to the re.maining- statements that were published before April 8,
2015, plaintiffs have failed to raise an issue of fact. The fact that readers had continuous access
v . ’

to the postings is insufficient to restart the statute of limitations (see Haefner, 82 AD3d at 482).

In view of the above, the branch of defendants’ motion to dismiss on statute of limitations
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grounds is granted to the extent that.the alle_gedly defamatory stat_e’ments pubiished before April
8,2015 are dis-miss_e.d, except as to: (1) those C'ontai,ne_d in paragraphs- 31 (a), (b), (c), and (d), 49
(a), 50 (a)‘an"d (b), 51 (a), 61 (a), 66 (@), 68 (a), 69v(a),-and 70 (a) of the verified complaint; and

(2) the statements contained m -appendix' Ato the eo'mplaint (WhiCh.defendants did not ’address in

their moving papers).

“of cnd Concerningf ’ Req,uireinent_.

To establish a prima faciez.case of defa'mat'ion"{the plaintiff muSt'show that the publication
is “of . and concemlng” the pla1nt1ff (Three Angos SJL Rest Inc v ) CBS News Inc 28 NY3d 82,
86 [2016]) Th1s burden is “not a hght one” (Lzhong Dong v Mzng Hai, 108 AD3d 599, 600 [2d
Dept 2013] [1nternal quotatlon marks and 01tat10ns omrtted]) “The party alleglng defamatron -

need not be named in the pubhcatlon but, if, . . . he or she is not, that. party must sustain the

- burden of pl_eadl_ng and pr.ov_mg that the defamatory statement referred to him or her”

(Chicherchia v Cleary,~207 AD2d 85'5' : 855 [2d Dept 19941; see also De Blasio v North Shore
Univ. Hosp., 213 AD2d 584 584 [2d Dept 1995] [“where the person defamed is not named ina

defamation pubhcatron it is necessary, if i 1t isto be held actlonable as to him, that the language

used be such that persons readmg it W1ll in hght of the surroundmg 01rcumstances be able to

understand that it refers to the person complalnmg ] [lnternal quotatron marks and citation

omitted]).
In determining whether the “of and .concerning” requirement has been sufficiently

pleaded, the court must consider Whether thos'e Who 'k'now the plaintiff upon reading the = -
statements, Would understand that the plalntlff was the target of the allegedly 11belous statement

(see Dalbec v Gentleman s Companzon Inc 828 F2d 921 1925 [2d Cir 1987] [“It is not

3 : .
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necessary that all the world should dnderstand the libel”]). “The reference to the party alleglng
defamation may be indirect and may be shown by extrinsic facts” (Chicherchia, 207» AD2d at
855). -~ | |

Here, when considering the statements as a whole (See ;41f v Buffalo News, Ihc., 100
AD3d 1487,.1'488 [4th Dept 2012], affd 21 NY3d‘988 [2013] [allegedly defamatory artleles
about corporation were not “of and concerning” sole shareholder; “the afticles read as a whole,
including all of the allegedly defamatory statements would lead the average reader to conclude
that [the corporatlon] not plaintiff hlmself had cheated the government”]), the complaint alleges
facts that defendants made defamatory statements “of and concerning” each of the plaintiffs.
Indeed, the statements contain numerous direet references to Morelli (see vetiﬁed complaint,
28 [b], 29 [a], 31 [b], [c], [d], 32 [a], 33 [a], [b], [c],l34 [a], 35 [a], 36 [a], 39 [b], 40 [a], 43 [a’],
[c], 45 [a], 52 [a], 55 [a], 58 [a], 59 [a], 61 [a], 63 [a], 65 [a], 66 [a], 67 [a], 68 [a], 69 [a], 72 [a],
[c], [d], [£], [g], [h], [k]), Mrs. Morelli (id., 19 35 [al], 65' [a], 66 [a], 67 [a], 68 [a], 69 [a], 70 [a],

71 [a], 72 [h]), and the Morelli Law Firm or Morelli Alters Ratner (id., ] 26 [a], 28 [b], 29 [a],

1 [bl, [c], 33 [c], 34 [a], 37 [b], 38 [a], [b], 40 [a], 41 [a], 43 [d], 48 [a], 55 [a], 56 [a], 58 [a], 59
- [e], 61 [a], 65 [a], 72 [a], [c], [d], [g]). As noted al)o'vve, the codrt’s inquiry on a motion to

2 &<

dismiss is whether “plaintiff would be entitled-to recovery for defamation upon any reasonable
view of the stated facts” (Davzs 24 NY3d at 268 [1nternal quotatlon marks and citation omitted]).
Further, the verified complaint alleges that The Morelli Law Firm, PLLC was formerly known as
Morelli Alters.Ratner, LLP (verified _eomplamt, 9 4). The court has not considered defendants’

evidence, presented for the first time in reply, purportedly indica_tinlg that The Morelli Law Firm,

PLLC and Morelli Alters Ratner, LLP are distinct entities (Wipper reply affirmation, exhibit A).

!
%
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Defamation Per Se

“A false statement constitutes defamation per se when it charges another with a serious
crime or tends to injure another in his or her trade, bﬁsinesé or profession” (G_eraci v Probst, 61
AD3d 717, 718 [2d Dept 2009], 'ﬁod on other grounds 15 NY3d 3.36 [2010]). This exception is
“limited to defamation of a kind incompaﬁblve with the proper conduct of the busineés, trade,
profession or office itself. The statement must be made \%/ith reference to a matter of significance
and importance for~ that purpqse, rather than a more general reflection upon the plaintiff’s
character o¥ qualities” (Liberman v Gelsteiﬁ; 80 N'Y2d 429, 436 [1992] [internal éuotation marks
and citation omitted]). “Defamation per ‘se~ in reference to a plaintiff-attorney gene;ally ‘includes
those [statements] which show lack of character or afotal disregard of professional ethics, [for
example], statements that indicate an attorney has been disloyal'to the best interest ortj his client or
statements that accuse an attorney of unprofessional-conduét”’ (Wz'lsvon v Tarricone, 2013 WL |
12084504,. *4 [SD NY 2013}, affd 563 Fed Appx 864 [2d Cir 2014], quoting Held v Pokomy,
583 F Supio 1038; 1041 [SD NY 1984]). “A'corpo’ratién may maiﬁtain an action for libel without
proof of special damages where . . . .the chgréé is défamatqu and it injuriously affects its

business or credit” (Vocational Guidance Manuals, Inc. v United Newspaper Mag. Corp., 280

App Div 593, 595 [1st Dept 1952], aﬁ’cf 305 NY 380 [1953]).

Here, contrary to defendants’ contention, as alleged by plaintiffs, defendants did not
merely make “a statement that there is an investigation.” Ratﬁer, the complaint alleges that
defendants published an article entit_led “The FBI investigation térgets BENEDICT MORELLI
[and] ARLENE MORELLI” (veriﬁed complaint, ﬂ39 [b]), stated that.plaintiffs comrhitted “pank

fraud” and “massive bank fraud” (id., Y 40; 42, 43 [a]), and made statements indicating that
fo. \ .

7
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plaintiffs are ‘;Iaw violators” with a “long history of committing fraud” (appendix A to verified
complaint).'

In addition, in light of plaintiffs’ allegations thaf defendants stated that Morelli, a partner
of the law firm, was a membér of thg Ku Klux Klan (verified complaint, Y 4, 72 [c], [d]),
plaintiffs _héve sufﬁciently stated a cause of action for defamation per se (see Sheridan v Carter,‘
48 AD3d 444, 446-447 [2d Dept 2008] [domestic worker’s published statements which depicted
couple that formerly employer her as racists were defém_atory per se); Herlihy v Métropolitan
Museum of Art, 214 AD2d 250, 261 [1st Dept 1995] [complaint stated cause of action for.slandef
per se where it stated that volunteers made statements that former coordinator was anti-Semitic
and was biased in her treatment of Jewish-wolunteers]):

Moreévgr; plaintiffs’ allégations that defendants stated .that plaintiffs were members of
the Mafia or a “gang” and were guilty of a setjious crime are sufficient to state a cause of action
for defamation per se (see Harris v Qi{éens Coimty Dist. Attj/ ’s Office, 2012 WL 832837, *9 [ED
NY 2012] [statement that attorney Waé security threat to the courthouse was defamatory per se]).
For example, defendanté allegediy stated that “[t]he court accuses the Morelli mafia of
fabricating evidence that resulted in extortion of a Texas based chemical company,” “City
National Bank charges the Morelli ‘gang; member's'_with orchestrating a multi-year money

laundering scheme and massive loan frauds,” “Benedict Morelli and his fellow ‘gang members at

‘Morelli Alters Ratner conspired with Morélli’s wife, Arlene B. Morelli and David Ratner to

'The court disregards defendants’ contention, made for the first time in reply, that
statements of a criminal investigation by Mrs. Morelli have absolutely no bearing on her ability
to-work as her husband’s receptionist or secretary. Defendants did not make separate arguments
as to her in their moving papers. '
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swindle. City Nat1onal Bank; BankUnlted and the Esquire Bank ? “Benedlct Morelll and the con
man’s Wlfe Arlene were sued for money launderlng, bank fraud and suspected maﬁa affiliation,”

[t]he gang at Morelh Altérs Ratner is wantonly defraudmg Clty National out of mllhons of
dollars ”? “shady lawyers Benedlct Morelh Dav1d Ratner Martha McBrayer extortlon mob’
members were ﬁnally' captured-’.’ (yerlﬁ'ed c_omplamt, w 28 [b], 31 [a], 33 [c], 35 [a], 37 [b],
. . , v T

- F Thefefore, plaintiffs’ aiiegations aie sufﬁcient to state a eause_of action for defamation
per se. o - |
Civil Rzghts Law § 74 Absolute Przvzlege

| (‘.CIV,II'nghtS Law § 74 provides; in relevant part; that “[a] civil action cannot be

maintained against any per’son,_ ﬁrm or eoiporation, for the nuolication ofa fair;and true report of

any judicial proceeding » To be “fair and Vtrue ”? the account need only be ¢ substantlally accurate

(Holy szrzt Assn for Unifi catzon of World Chrzstzanzty v New York Times Co., 49 NY2d 63, 67

_ [1979]). Moreover,. “a fair and true r_eport ‘admits of s'ome llberality; the exact words of every

proceeding need not be giveriif the substance be substantially stated”bi(Briarc'lijf Loa’gé Hotel,
Inc. v Citizen-Sentinel Publs., 260 NY 106, 118 [1932], réafg denied 261 NY 537 [1933]). -

 “Before addressin'g the issue ',(;f lv.\khether the defendants published a “fair and true report,.’

it is also incumbent on the party ass'erting»_the privilege to establish that the statements at issue -

reported on a ‘judicial proceeding™ (Cholowsky v Civiletti, 69 AD3d 110, 114 [2d Dept 2009],
quoting Wenz v Becker, 948 F Supp 319, 323 [1996]).- “If the publication does not purport to
comment on a judicial proceeding, Civil iRights Law 74 is 'inap'plicable” (id.). “If the context in

which the statements are made make it ‘impOSsible for the o-fdinary viewer [listener or reader] to

;207
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“

determine whether defendant was reporting’ on a jvudicial procéeding, the a_bsblute privilege

does not apply” (id. at 114-115 [citation omitté_d]). “Comments that essentially summarize or .

restate the allegations of a pleading filed in an action are the type of statements that fall within

section 74's privilege” (Lacher v Engel, 33 AD3d 10, 17 [1st Dept 2006]).

Defendants argue that paragraphs 36 and 43 (d) and the images contamed in paragraphs

72 (h) and (j) of the verified complalnt are privileged as fair and true reports of the CNB action.

(a) Statements Concerning Bank Fraud

Paragraphs 36 and 43 (d) provide as follows:

“36.  April 29, 2015:

a.

Posing as ‘David Ratner,” defendant Wey commented on
TheBlot.com’s April 28. 2015 article entitled ‘In Red Bull Lawsuit,
Judge Katherine Polk Failla Misled By Morelli Alters Ratner Fraud,’
through various postings, including: (i) “This is also a false article:
Benedict Morelli is the c¢rook that committed bank fraud, not me. I
just spent the bank’s money . . . ,” (ii) “I am just trying to squeeze
Red Bull for some money,” (iii) My boss Benedict Morelli committed
bank fraud. I'was told to spend the money as fast as I could”

ok ok

“43. - February 22, 2016

* ok %

“It’s true that the obscure Morelli Law Firm is riddled with nasty
charges of Bank Fraud and is facing record court sanctions against
their desperate, financially stressed blood sucker lawyers.” Published
in an update to an article entitled “The Top 5 Warning Signs You’ve
Got a Terrible Lawyer,’ originally posted October 22, 2014, on
TheBlot.com by Darren Eldridge, an ahas of Wey”

(verified complaint, 9 36, 43 [d]).

In the images contained within paragraphs 72 (h) of the verified complaint, there is an
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- image of Morelli and Mrs. MoreH_i, along with the words “Fraud LOVE BIRDS” and “Sued for

Massive Bank Fraild” (id., 72 [h]). Paragraph 72 (j)_ c_:ontaiﬁs images of Mo_relii, David Ratner,
and Bernie Madoff, along with the wgrds ‘;Bank Fraud” vunder Morelli and Ratner’s names, and
“Bernie Madoff: Morelli Rather_, MAKE PAPPA PROUD!?” (id., 1 72GD). ’

Here, defendants have failed to deﬁlonstrate th:dt these statements are substantially
accurate reports of the CNB action_ (see Sokél v Leader, 74 AD3d 1180, 1182 [2d Dept 2010]
[defendants failed to submit docuﬁiéntar& evidence conclusively esta‘blisﬁing as a matter of law
that the all§gedly defarnatory statements constituted a “fair and true” report of judicial -
proceedings within the meaning of Civil Rights Law § 7{1]). The statements at issue do not refer
to the CNB action. o \. _ '

Additionally, “[t]he-fést is whether the published account of the préceeding would have a
different effect on the reader’s mind than the actual truth, if published” (Daniel Goldreyer, Ltd. v
Van de Weter.ing, 217 »AD2d 434, 436 [1st Dept 1995]).’ “If the publfshed acéounf ... suggests
more serious conduct than that vactually suggested in the official proceeaing? thep the privilege
does not attach, as a matter of law” (id.; see also Ocean State Seafood v Capital .]\}ewspaper, Div.
of Hears( Corp., 112 AD2d 662, 666 [3d Dept 1985] -t“priyilege dQves' not apply when the news
account of the judicial proceeding is corﬁbined with‘ other fé;:ts or of)iniohs to imply
wrongdéing”). While defendants rely on CNB’s }ﬂemorandum of law in the CNB action
indicating that Morelli, Mrs. M(_)relli, and his former ﬁrm “took deliberate and intentional steps
to hinder City National Bank’s attempt to collect on its cllebt by fraudulently conveying assets to

an entity controlled by Mr. Morelli and by transferring assets out (;f the state” and that Morelli’s

firms had “pledged assets that were pledged as secufity to [CNB]” (Wipper affirmation, exhibit B

2D
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at 1, 13), the statements at issue appear to suggest more serious conduct (see Daniel Goldreyer,

Ltd , 217 AD2d at 436 [in painting restorer’s defamation action, article suggested more serious

conduct than that suggested in official proceeding, where it described paint as inappropriate and

spoke of use of “house paint” and “roller brushes”]; Dibble v WROC TV Channel 8, 142 AD2d

966, 967 [4th Dept 1988] [report was hot “subsfantially true” where there was no justification for
defendants’ published statement that plaintiff was indicted fdr embezzlement anq securities
Vioiations, tand that plaintiff was accused of misuse of client escrow accounts and stock fraud)).
Indeed, Wey, commenting as “David Ra‘tnér,” allege&ly stated that “I just spent the bank’s
money,” “IT am just trying to squeezé Red Bull for some money;” and fhat “T was told to spend the
money as fast as I could” (verified complaint, § 36). In addition, defendants allégedly stated that
Morelli Law Firm is “facing record sanctions” (id., § 43). To the extent that defendants rely on
the document entitled “A History of Frivolous Claims énd Contentions at the Morelli Alters |
Ratner Law Firrp” (Wipper afﬁrmationv,‘ exhibit 1), the court finds thatithis docﬁmenf does not
constitute documéntary evidence. |

(b) Statements Concefning Professional Misg:onduct( a;nd Sanctions

'Defenda&nts have failed tb show that defendants; ‘alle'gedly defamatory statements
concerning professional misconduct a;nd sanctions are privileged (verified cor‘nplaint, 9943 [d]
[“It’s true that the obscure Morelli Law Firm . . . is facing record court sanctions”]; 55 [“In May
2015, court papers show that David Ratner, Benedict Morelli, Morelli Alters Ratner face the
largest court‘sanctions in ;eqent histoﬁ for fraud, fabrication of court evidence”]; 56 [“Morelli

Alters Ratner law firm has a lengthy hisfory of fabriéating court evidence and lying to judges

23-

24 of 31



Fole

[*24]

ol Vo

acroas the country”]).2 None of the decisions or documents on which defendants rely indicate
that plaintiffs were “facing record court sanctions,” subject to “the largest court sanctions in
recent hlstory for fraud, fabrication of court ev1dence or that they have a “lengthy history of
fabrlcatlng court evidence and lylng to Judges across the country” (zd,).

(c) Statements Concerning Extortion

In the image contained in paragraphs 72 (f) and (1), the Blot allegedly posted Morelli’s

image alongside the words “EXTORTION,” and an image of David Ratner with the words

* “Extortionist” next to an im'age of Bill O’Reilly, with what appears to be City National Bank’s

logo (verified complaint, 9 72 [f1, [(1])- fheré is no mention of any judicial proceeding.
Defendants, therefore, have failed to dem'onstrate; as a matter of law, that an ordinary viewer
would understand that these statements and images Were purporting to comment on a judicial
proceeding (see Cholowsky, 69 AD3d at 114),

(d) Statements Concermng Sexual Harassment

In the image contained in paragraph 7 (k) ‘the Blot allegedly posted images of Morelli

*Defendants rely on Markey v Lapolla Indus., Inc., 2015 WL 5027522, 2015 US Dist
LEXIS 112915 (ED NY 2015), report and recommendation adopted 2016 WL 324968, 2016 US
Dist LEXIS. 8851 (ED NY 2016), in which U.S. District Judge Joanna Seybert sanctioned the
Morelli Law Firm for failure to produce a report and e-mails in discovery.. Defendants also point
out that Morelli’s firm was sanctioned by Justice Emily Jane Goodman in Kremen v Benedict P.
Morelli & Assoc.,-index No. 101739/06 (Sup Ct, NY County), revd 80 AD3d 521 (1st Dept
2011) for engaging in frivolous motion practice. In Kremen, Morelli’s firm sought to recover for
disbursements after a legal malpractice claim against it had been dismissed, but did not submit its
retainer agreement on its original motion (id.). On appeal, the First Department held that
“although defendant's failure to submit its retainer agreement on the initial motion is certainly not
commendable, we do not see anything in the record to suggest that defendant intentionally
concealed the agreement” (Kreme’n 80 AD3d at 523). In Vitale v Abbott Labs., 2007 WL
3307212, 2007 US Dist LEXIS 82332 (ED.NY 2007), Magistrate Judge Joan M. Azrack
sanctioned the Morelli’s firm for failure to turn over a file.

24

25 of 31




[723]

s

and David Ratner'appearing to smile at the silhouette ‘of a woman bending over, with the text
“Ambulance Chasers David Ratnet, Benetlict Morelli Sued for Sexual Harassment™ (veriﬁed
complaint,. 972 [k]).> As with the other categories, defendants have failed to establish that the
statements are eubstantially aceurate reports of the Clark action. In the Clark action, Celia Clark,
a former paralegal, sued Morelli for, inter alia, sexual harassment and racial discrimination
(Wipper affirmation, exhibit F). Martha McBrayer; a former partﬁer of the firm, was rtot a
defendant in that lawsuit (id.). He\a}ever, in this case, vieWed as a whole, the statements and
images appear to suggest that Morelli and his partners sexually'harassed their employees
(verified complaint, 1Y 59 [a], [c], [d], 60, 62 [b]).. The statements also go well beyond
summarizingthe allegations in the Clark action: defendants allegedly stated that Ratner “loves to
fondle womeh, artywhere he can find them,” and that McBrayer was a “defendant in a lawstlit
against her for inappropriateiy touching a female paralegal” (yeriﬁed complaint, 9 59 [d], 63
[b]). In sum, defendants have failed submit docufnentary evidence conclusively estalaltshing that
the allegedly defamatory statements concerning sexual harassment are privileged under Civil
Rights Law § 74 (see Sokol, 74 AD3d. at 1182). |
Opinion

“Expressions of opinion, as‘opposed'to assertions of fact, are deemed privileged and, no
matter how offensive, cannot be thesubject of an action for defamation” (Manh v Abel, 10 NY3d
271,276 [2008] cert denied 555 US 1170 [2009]). Whether a statement is one of fact or op1n1on

is a question of law for the court, and depends upon ““whether a reasonable reader or hstener

3Defendants also argue that the statements in paragraphs 58,59 (a), (¢), and (d), 60, 61,
and 62 (a), (b) are privileged. '
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would understand the complained-of assertions as opinion or statements of fact’” (Millus v
Newsdaj/, Inc., 89 N'Y2d 840, 842 [1996], cert denied 520 US 1144 [1997], quoting Brian v
Richardson, 87 NY2d 46, 52 [1995]; see also Silverman v-Clark, 35 AD3d 1, 14 [1st Dept
2006]). In determining whether a statement constitutes a fact or opinion, the following three
factors are to be examined:
““(1) whether the specific language in issue has a precise meaning which is readily
understood; (2) whether the statements are capable of being proven true or false; and
(3) whether either the full context of the communication in which the statement
appears or the broader social context and surrounding circumstances are such as to
signal . . . readers or listeners that what is being read or heard is likely to be opinion,
not fact”
(Mann, 10 NY3d at 276 [internal quotation marks and citation omitted]; see also Caplan v
Winslett, 218 AD2d 148, 151 [1th Dept 1996]).
With }espect to the third factor, the court must consider the content of the communication

as a whole, as well as its tone and apparent purpose (Brian, 87 NY2d at 51). “Rather than sifting

through a communication for the purpose of isolating and identifying assertions of fact, the court

should look to the over-all context in which the assertions were made and determine on that basis

‘whether the :reasona'ble readef would have believed that the challenged stafements were
conveying fa;:ts about the libel plaintiff”’ (id. [citation orﬁitted]; see also Guerrero v Carva, 10
AD3d 105, 1';12 [1st Dept 2004]).

Tﬁe Court éf Appeals has made a distinction between &1) a “mixed opinion,”.which

means a purported statement of bpinion‘that implies a basis in facts which are not disclosed to

. the reader orilistener, and (2) a “pure opiniori,"? or a purported statement of opinion that is

accompanied by a recitation of facts on which it is based or one that does not imply the existence
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of undisclosed underlying facts (see Steinhilber v Alphonse, 68 NY2d 283, 289 [1986]; Brown v

Albany Citizens Council on Alcoholism, 199 AD2d 904, 905 {3d Dept 1993}). As noted by the

Court,

“[t}he former are actionable not because they convey ‘false opinions’ but rather
because a reasonable listener or reader would infer that ‘the speaker [or writer]
knows certain facts, unknown to [the] audience, which support [the] opinion and are
detrimental to the person [toward] whom [the communication is directed].” In
contrast, the latter are not actionable because . . . a proffered hypothesis that is
offered after a full recitation of the facts on which it is based is readily understood
by the audience as conjecture. Indeed, this class of statements provides a clear
illustration of situations in which the full context of the communication ‘signal[s] .
.. readers or listeners that what is being read or heard is likely to be opinion, not
fact.”” :

(Gross v New York Times Co., 82 NYZd 146, 153-154 [1993] [citations omitted]).

The sgétements concerning ‘;extortien” concerning the merits of the Morelli Law Firm’s
law suits and litigation _tactics (vefiﬁed complaint, | 26-29)?, without more, would appear to be
non-actionabie opinion (see Pecile v Titan C'apvital Group, LLC, 96 AD3d 543, 544 [1st Dept.
20121, Iv den:ied 20 NY3d 856 [2013] [use of the term “shakedowﬁ” did not convey the
specificity thet would suggest that defendants Were seriously accusing the plaintiffs of the crime |

“of eXtortion”J; Melius v Glacken,v 94 AD3d 959, 960 _[2d_ Dept 2012} [a reas_oneble listener would
have believed that calling plair;tiff an “extortioniet” who is seeking “to extort money” was

conveying the defendant’s opinion as to the merits of the plaintiff’s lawsuit and was not a factual

“The statements are as follows: “Morelli Alters Ratner, another failed extortion attempt
on an American financier,” “Morelli Firm demand is blackmail, pure and simple,” “Martha
McBrayer, Lesbian Lawyer Kicked in the Butt . . . Failed to Extort Saudi Prince . . .” and -
Lesbian, transgender Martha McBrayer Lost a Case AGAIN, kicked in the fat butt by a Saudi
Prince, Failed Extortion,” “The court accuses the Morelli mafia of fabricating evidence that
resulted in extortion of a Texas based chemical company,” and “The fraudulent Red Bull
settlement enriches extortion . . .” (verified complaint, §{ 26-29).
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accusation of .criminal conduct]).

Howe‘%ver, the court ﬁnds that i;laihtiffs’ image's; along with statements such as “Bank
Fraud Lawyers Got Caught Morelli Alter; Ratner Law Firm,” “Gallery of Fraud,” “Bank Fraud,”
“Fraud Alert,” “Cat_ight, Largest Court Sanctions in America . ..,” “Fraud Love Birds,” “Sued
for Massive Bank Fraud” (verified complaint, § 72), are reasonably susceptible of defamatory
connotation. ;A reasonable viewer of t_hése images could copclﬁde :thal‘t these statements and

images were conveying facts that plaintiffs had comrhitted “fraud,” “bank fraud,” or “massive

bank fraud” (see Morsette v The “Final Call”, 309 AD2d 249,' 253 [1st Dept 2003] [newspaper

that reméved: a woman’s picture from _jts files and altered it v&ifthout its permission, to show her
wearing prison\ attire, was sufficient fo support ajury’s finding in a libel action]). .
Civil Conspiracy (Second Cause of Action)

New York; does not reéognize qivil. conspiraéy to commit a tort as an independent cause

of action; rather, the claim stands or falls with the underlying tort (4bacus Fed. Sav. Bank v Lim,

75 AD3d 472, 474 [1st Dept 2010]). “[T]o establish [a] claim of civil conspiracy, the plaintiff

. must demonstrate the primary tort, plus the following four elements: (1) an agreement between

two or more parties; (2) an oi{ert act in furtherance -of the agréeme_nt; (3) the parties’ intentional
participation 1n the furtherance of a pl'ah:or purpbsé; and 4 resulting damage or injury” (id.,
quoting World Wide Wresﬂing Eéfin. Entertainment, Iﬁc. v Bozell, 142 F Supp 2d 514, 532 [SD
NY 2001] [intefnal quotation rharks omitted]). Defeﬁdants only ;eek to dismiss this ce{use of
action on the‘ ground that the défamation_ ‘cause of action fails. Since the complaint states a cause
of actidn for aefamatiOn; theyvbranch of defendants’ motion sééking dismissal of the second cause

of action is denied.
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Permanent In]:'unctiop (Third Cause of Action)

It is well settled that a “prior restraint on e;xpression comes ... with a heavy presumption
against its coﬂstitutional validity” (Organization fo’ryva Better Austin v Kéefe, 402 US 415, 419
[1971] [internal quotation marks and citation omitted]). .Prior réstraints are not permissible
where they are; sought mereiy to enjoiﬁ the publicatibn of libel (see Rosenberg Diamond Dev.
Corp. v Appel, 290 AD2d 239, 239 [1st Dept 2002]). An injunction will lie where “the
objectionable speech as set forth in ths éohnplaint is ‘part and parcel 6f a course of conduct

39

deliberately carried on to further a fraudplent or un‘lanul pﬁrpose (zd quoting Trojan Elec. &
Mach. Co. v .h:feus,inger, 162 AD2d'859, 860 [3d Dept 1990]). Where there is no evidence of a
sustained cam;j)aign to interfere with the piaintiff‘s busihess, a cliﬁm for injunctive relief .does not
lie (see LoPres_ti v Florio, 71 AD3d 574, 575 [1st Dept 2010]). In this case, plaintiffs allege that
defendants ha\}e v;a%ed a campaign to smear their reputations énd_ daﬁage their livelihoods.
Given the early stage of this action, the court declines to dismiss the third caus/c‘of action.
! ~ CONCLUSION

Accorciingly, itis

ORDERED that the motion (sequence # 003) of defendants to dismiss the complaint is
granted to the extent that the allegedly defamatory statements published before April 8, 2015 are
dismissed, except as to (1) those contalned in paragraphs 31 (a), (b), (c), and (d) 49 (a), 50 (a)

and (b), 51 (a), 61 (a), 66 (a), 68 (a), 69 (a), and 70 (a) of the verified complaint, and (2) the
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30 of 31




statements contained in appendix A to the verified complaint, and is otherwise denied. And it is

further

' ORDERED that counsel for defendants shall serve a copy of the Order with Notice of

Entry within twenty (20) days of e'ntry( on all counsel,

Dated: December 16, 2016

%@%&/j

Carol Robmson Edmead, J.S.C.

. HoN. CAROL R. EDMEAD
J.S.C.
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