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SUPREME COURT - STATE OF NEW YORK

HON. JAMES P. MCCORMACK,

" Justice

x - TRIAL/IAS TERM, PART 29
NASSAU COUNTY

3 SCQTT_ RUSSELL and DANA RUSSELL,

Plaintiff(s),
Index No.: 4167/13

-against- ' 6/ b/
' A Motion Seq. No.: 004 & 005

o : Motion Submitted: 10/3/2016
~ ANTONY COLANTONIO, M.D., GENERAL : :
"~ and VASCULAR SURGERY OF LONG

- ISLAND, P.C., FRANKLIN HOSPITAL,

 * 7 NORTH SHORE-LONG ISLAND JEWISH

. HEALTH SYSTEM, INC.,
])._efen.dant.(s).
X
: The following papers read on this motion: -
Notice of Motion/Supporting EXibIts................crereerseersanenees X
Notice of Cross Motion/Supporting Exhibits..............iccovrn X

Affirmation in Opposition/Further Support................. et X

jP.laintiffs, Scoﬁ Russell (Scott) and Dana Russell (Dana), mé\ze this court for an
| ofdézr', :'pursuant to CPLR §3126, for various sanctions, including striking Defendants,
‘-Ahthony Colantonio, M.D’s. ®r. -Colahtonio) and Vascular Surgefy of Long Islahd,
.P"_-C":’S: (VSLI), answer, fof their failure to cémply with di_séovéry démands. Dr.

Cplanfonib-and VSLI cross move pursuant to CPLR §3103(a) for dprOtective order



___??i preventmg Plaintiff from seeking further-resplonses to theif Notice of Discovery aﬁd
| In'sécction as well as Plaiﬁtiffs’ request for Dr. Colantonio’s own medical records.
"Before a motion relating to discdvery ora bill of particulars can be brought, the
‘3: moﬁ_yant:. 1s requiredrto submit an afﬁrma_ti_on of gbod faith indicating “that counse] has
.-co_l.l‘fcrréd with counsel for the opposing party in é good faith effort to resolve the issues
o :__._rai_;ed bl_y the motion.” 22 NYCRR..202.7(a). The affirmation of good faith is supposed to
.-im.ijicate that the parties consulted over thé discovery issues and the “time, place and
.".r.laturelof the consultation and the issues discussed...”. 22 NYCRR 202.7(c). Previously,
| Plai.ntiffs moved for the identical relief sought in their motion, and the meving
: _Defendants moved for the identical relief sought in their motion, but both motions were
".'.de-ﬁi_ed.,._ without prejudice, by .short form ordér dated August 3, 2016, for failure to submit
:.__1.afﬁ.nﬁétions of good féifh. Herein, each party submitted an afﬁirmat:ion of good faith,
each _of_ which; as far as this court is concerﬁed, barélj/ meets thé reciuirements of 22
NYCRR 202.7, if at all.- It stiil doeg not appear as if either party made diligent efforts to
_fé;é)lvé.these issues. However, the court, having now conferenced the matter a number of
: ._-_tirh.e.s dealing solely with these issues, will abcept_ that any further discussion would be
 futile. 22 NYCRR 202.27(0). |
} The current tussle involves s._omel é)f Scott’s medical recoirds, presumably in Dr.
| Célaritanio’s possessidn, and some bf Dr. Colantonio’s personai rﬁedical records. During

his deposition, Dr. Colantonio testified that he kept certain of his office records in his




- Home attic, home basement or a neighbor’s basement. Scott’s post-surgery records, that

ac_'cplfding to Dr. Colantonio would have consisted of a half pagé to a page and half in

' "é(l)%éi-,-:lwere kept in one of these locations, but Dr. Colantonio was not sure which one. He
B ':ﬁltthér surmised that Scott’s récorci_s, along with some others wefe damaged in a Sandy-
_:relat.t_éd,'. or post-Sandy;reIated storm and/or ﬂood. Though he had been using the |
i fﬁéighbor’s basemém for.stora_ge of 30 years, he did not know the néme of the neighboi'.
He sald his _wi-fc would know l.)ecause.she tdok care of those details; Regarding the
_- | :ét(:).'rrln-.l-'clated damage to his home, his records and his neighbor’s home that damaged his
| _:éé_(_)r_ldé., he made no insurance claims. Plairﬁiffs therefore served a notice for discovery
E and iQSpection, dated and served October 30, 20i5, seeking details regarding the
: __arraﬁgement with the neighbor and the use éf hismer basement.
: 'Plaintiffs further seek Dr. Colantonio’s personal medical_ records becausg, durigg
' hlS tél'..e.p.bsition, Dr. Colémtonio testified thét he had multiple surge'rieis'on his dbminant
rlght hand, with the last one occurring about eight years prior td Scott’s surgery. While
| Dr. Coiantonio testified that he still exp’erieﬁced some pain and _weakness in the hand at
,'_cir_hcs,_ he also unequiv_ocally sfated that the previous and curreni haﬁd issues had no
. '.in_.l}.).act.what.soever on his ability to perform Slcott’s surgery. To be é:lear, Dr. Co.lantonio
d1d ='r'j_lot_u;sc his hand .is-sues as an excuse és to what allegedly happen:ed to Scott, but was
merely :answer_ing_ questions beiﬁg éskéd by-f’laintiffs’ counsel durmg the deposition.

'.U'ns'.'atisﬁed with these responses, Plaintiffs sought Dr. Colantoio’s personal medical




: records regardmg the hand issues, datmg back 20 years in the same October 30 2015

demand Also contamed n that demand were requests for communications between Dr.

_'Cblqntonio and other doctors who cared for Scott.

| Ina rcsponse dated March 1, 2016, Dr Colantomo and VSLI largely interposed

boﬂérplate objections, clalrnmg the demands for information related to the neighbor to be

| \./"a'gpe, ambiguous and irrelevant and nof re;isonably calculated to lead to discovery of

| 'rele_\‘/ant information. Without waiving those objections, the response indicates that Dr.

C:ol‘antonio did not have in his possession any inférmation that detailed the arrangement

uﬁdér %A}hich he rented his neighbm.'s’ basement.

| ‘Regarding the demands seeking Df. Colantonio’s personal medical records, he.

éésérted privilege. And as for the deménds seeking communications between Dr.

- Céiantonio and Scott’s other providers_, more boilerplate objections but with answers that

D_r._-Colantonio was not in poséession of any of the requested m'ateriials.

e _Dissati_s.ﬁed with these responses, and finding, in particuiar, the deposi-tion

[ fés.'t.i_n'_ioriy and responses regarding the néi'ghbor' to lack credibility, ?laintiffs now move
fér_'s.;anctions, including the strikiné of Dr. Colantonio’s and VS.LI’S: answer. Dr.

Coiﬁntonio and VSLI c;,ross rﬁﬁve 'fCE)l‘ a protective order preventing Plaintiffs from seeking

,- fa.r‘ls.‘f:'.further responses to the October 30, 2015 -démand and also a protective order for Dr.

Cc%_léntoriio’s persoﬁal medical records.

~ CPLR 3101(a) mandates “_fl,ll_l disclosure of all matter material and necessary in



'_ the pf;;‘éécutioh or defense of .‘am acﬁon.” The phrase “material gnd necessary” should be
L ""‘i_nte-::t:'pr__:eted liberally to requife disclosure, upon request, of any facts bearing on the
-éontrqversy which will assist breparation for trial by sharpening the issues and reducing
"délay and prolixity. The test is one of u'seﬁllncf:ss and reason” (Allen v Crowell-Collier
.P;,;az.@., 21 NY2d 403, 406 [1968]). “Unlimited disclosure is not mandated, 'howeve_r,.
N and a court may issue a protective order bursuant to CPLR 3103 denying, limiting, .
Q@hditi_oning or regulating the use of any discl‘osu're device ‘to prevent unreasonable
- annoyarnce, €xXpense, embanassmeﬁt, disadvantage, or other prejudice to any person or the
courts (Ligoure v Citj/ of New York, 1'28 AD3d 1027 {2d Dept 2015'],. citing CPLR
__;.;_3 103[a]; Nimkoff'v Central Park Plaza Assol'cl., LLC,123 AD3d 679j 680—681; Diaz v
' Czly ofNew York, 117 AD3d ;/_77; County of Suffolk v Long Is. éowér Auth., 100 AD3d-
944, 946). Démands which séek injelevant and/or confidential inforination, or are
dvefiﬁ;*ééid and burdensome are palpably impfoper and as such, are nof permittéd. (Gilman
& C’iqc_ia, Inc. v Walsh, 45 AD3d 531 [2d Dept 2007]).
| .' __CPLR_§ 3124 provides that the cpurt hﬁs the discretion to compel discovery or to
strike ﬁpleadin_g for failure t.o. abide with discovery and disclosure orders. At tﬁe
k d1scret10n of the court., a party;s failure to comply with such requests. may result' in
. "Ts_'a-nct:iéns_', pursuant to CPLR § 3126.
Pursuant to CPLR §3122, a party has 20 days from servicé of a notice for

“discovery and inspection to object to the notice. Any such objection must “state with



| :L_régg';cnable particularity” the reason for the objections. CPLR §3122(a)(1). “It has been

consistently held that the failure to make a timély motion for a protective order under

CPLR3 122 forecloses all inquiry concefning the propriety of a notice of discovery and

~ inspection pursuant to CPLR 3120 and the information sought to be discovered
' tfieré’un'der, except as to réquests which are palpably improper or as to privileged matter
' qndé'r CPLR 3101...”. (Cirpiano v. Righter, 100 A.D.2d 923, 923 [2“.d Dept. 1984 (cites

- omi’tted)).

L Herein, Dr. Colantonio and VSLI waited almost four months before responding to

the demand for discovery and inspection, and almost six months before seeking a

: -prqteétive order. Even assuming the response to the demeand for discovery and

'_insp_eétion was timely, the court ﬁhds the objections did not contain reasonable

p_arﬁcularity. As stated sﬁpra, the responses' were boilerplate objects and were identical in

Wéfding for each category of demands. As such, the court finds Dr. Colantonio and VSLI

. have waived their objections and the right to seek a protective order. /d. The only

inciuiry the court will make it whether or not the demands are palpably improper or seek

"pri_'i'filegled information. Id.

Demands 1,2 and 3 were properly responded to'. Demands 3 and 4 were not

) fe's_pdnded to except for the boilerplate objeétions. The court finds fhey are neither

7pa.1‘b’ably improper nor do they seek privileged information. Defendants will therefore

 'Plaintiffs withdrew demands numbered 6,7,8,9,10,11, and 25

6



rc;spﬁnd to demands 4 and 5 within ten days of being served notice of entry of this order.
) "Demands 12 and 13 seek Dr.‘ Colanton_io’s personal medical fecords. To allow

B p1erc1ng of the shroud 6f privilege surroundiﬁg his personal medical records, Dr.
3 C;'lalr;tonio would have t6 afﬁmatiyely'place his medical condition in controversy by
.inélud_ing itina counterclaim, or by using it a§ an excuse for the complained-of action.
(Lémbd'rdi v. Hall, 5 A.D.3d 739 [2™ Dept. 2004]). Dr. Colantonio has not done so. He
. .1".espor.1_'ded to questions regarding his medical condition, but never raised it himself nor
usedlt :as an e_xc_:useQ_ As such, demands 12 and 13 seek privileged information, and Dr.
e Colar:i.t-onio has not waived that privilege. Therefére, he does not have to respond to
| 'dén;aﬁds 12 and 13. |

._Al-'.J:_:_'Dernands 16, 19, 20 and 21 seek cdpig:s of com_munications Dr. Colantonio had
.'.W'ith_ some of Scott’s other doctors. . After the boilerplate objections, Defendants indicate
- 't'h"ey do not have possession of the _requested‘ materials but “Defendant reserves the right

| ?o'_su.p:plement_this response uﬁ uﬁfil, and including,.the time of _trial’i’. The court réjécts

: t_his- laﬁguage. | Either Dr. Colantonio has copiles.of.the written comn;n.mications,j efnails,
e text messages ,ietc. or he does not. He .is directcd to search his récords for these
_' documents and turn over whatever he has within 10 days of being served with notice of
entryof this ofder. _He shall s.ubm'it an afﬁdavit outlining in detail the efforts hé made to
-"ﬁnd'-"the requested informatidh. Any doctor for whom he has no such informatibn, he will

be p:_recluded at trial from offering evidence related to communications of any kind with



,_.'th;f:rt'_:parri_cular doctor in'hie defense.
| Like Plaintiffs, this court is troubled by.the somewhat flip manner in which Dr.
Colantomo describes the keeping, arld losing; of Scott’s medical records. He does not
.__know exactly where he kept them, hut believes it was one of three places. He does not
. =know exactly how they were damaged, but believes it was either a ﬂeod caused by Sa;ndy,
":a flood caused by a storrn after Sandy, or a leak through a skylight.
.. _ Whether Scott’s records were half a page or 500 pages, Dr. Colantonio was under
i e_n ohligation te keep Scott’s records for at least six years. 8 NYCRR 29.2(a)(3). By
ri_eﬁnitien, failing to do so constitutes urrprofessional conduct. /d. The mere failure to
: mamtam the records is grounds to strike the answer. (Gray v. Jaeger, 17 AD.3d 286 [1°
'Dep't. 2005]). However, the striking of a pleading is severe, and missing half a page to a
: '.pl.ag'e and half of records d_oes not seem to warrant such a sanction. However, a sanction
' Jli"‘sha‘ppropriate under the circurnstanees. Therefore, Plaintiffs will befzentitled to an adverse
_ :i_hference at trial against Dr. Colantenio that the records were not maintained as required
“and thet it is just as likely he ihtentienally destroyed them, or simplyé lost therrr, as it 1s
: .r.heyyver:e somehow urllinterrtiolnally; destroyed. ) | |
Accordingly, it is _hereby
ORDERED, that Plaintiffs’ _rnotiorr for sanctions and to comhel is GRANTED in
part c0n31stent with the terms of this order; and it is further

ORDERED that Dr. Colantomo S and VSLI’s motion for a protectlve order is



DENIED, except to the extent that Dr. Colantonio is not required to turn over his personal
" medical records.
- This constitutes the Decision and Order of the Qurt.

“‘Dated: December 6, 2016
B Mineola, N.Y. ‘

Hon. Janfes P. McCormack, Ji S. C.




