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NYSCEF DOC. NO. 128

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
'JOHN GEBBIA, MELISSA GEBBIA Husband& Wi fev | Index No.: 150764/2014
Plamtrffs, el ~ DECISION/ORDER
-V-agamst- ) ~ Motion Seq. 001 and 002

TOWN SPORTS INTERNATIONAL LLC d/b/a NEW
YORK SPORTS CLUB; PRECOR INCORPORATED,
JOHN/JANE DOES 1-100 (Fictitious names for people
whose names are yet known); XYZ CORPORATIONS
1-100 (Fictitious names for corporations whose identities
are not yet known) and'ABC ENTITIES 1-100 -
(Fictitious commerc1al ent1t1es whose 1dent1t1es are not o
yet known) ' ' : o

- , Defendants

| PRECOR INCORPORATED
' Defendant/Thlrd Party Plamtlff
N -agamst— _ -
WATKINS FITNESS & SPORTS EQUIPMENT INC ; B

Thlrd Party Defendant

Rec_itation, as required by CPLR 2219(a)', of the papers considered in the review of this motion:

Papers . . . S Numbered
, Notlce of Motlon/Cross Motlon and Afﬁdavrts/
'Affirmations Annexed . ° -~ , 13
Answering Afﬁdav1ts/Afﬁrmatlons I - 4-6
Reply Affirmation - - . 7-8

ERIKA M. EDWARDS J.:
Plalntlff J ohn Gebbla (“Plalntlff ) brought clalms agamst Defendants Town Sports
Internatlonal LLC d/b/a New York Sports Club (“Town Sports”) Precor Incorporated

(“Precor ) and ﬁctltlous 1nd1v1duals,_ corporatlons and commermal entities (collectively
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“De_fendants”) for personal injur‘ies.-h'e‘ sustained'on July 12, 2011, while he was exercising at a
gym .operated hy‘.To'wn“ Sp"or't's' when the-cahle ona seated'ﬁlong-pull rowing machine, which was
manufactured by Precor, _failed by,si‘;apping 'apart from its.connector crimp near the handle

undemeath a black ball. Plaintiff’s claims against Defendants include negligence, failure to

\yarn, Lhr’eaéh of yvarranty of ;ﬁtn‘es’s’,: strict l,iahihty. for design and manufacturing defects,
neglféence for,deSi gn and manufacturmg de_fe{cts and res ipsa loc'luitur. Plaintiff’s wife, Melissa
Gebbia, has sfnce withdrawn her claim for loss of 'consortium 'services and society. Recently,

. after the motlons were filed, Precor filed a th1rd party action agamst the company that supplled
the cable to Precor Watkms Fltness & Sports Equlpment Inc.

,' Defendants Town Sports and Precor move for summary judgment dismissal of all claims ' !

“and cross-claims against them under "m'o'tion seouences 00 I and 002. Plaintiff opposes both
motions"and cross-moves under'motron sequence 001 for bspoliation sanctions against Town
| Sports ' .i.ncludingi'striking rtsAnswer a'nd defenses, for ’fown. Sports’ failure to preserve the
broken cable. Town Sports opposes Plam‘uff’ s.cross-motlon These three motions are -
consohdated for purposes of thls decrsron |
| . For the reasons set vforth’he'rern, the court grants both summary judgment motions in part
and denies Plaintiff’ s cross-motion to the extent set fort_h herein: - !
i 1:). T‘he.courtgrants m part '-'Tb\'&n'spofts" motionﬂfor summary judgment dismissal of
Plamtlff’s complamt as to Plamtlff’s Thlrd Fourth Flfth Seventh and Eighth Causes
of Actlon for his clalms for breach of warranty of ﬁtness strict liability for de51gn |
1 ‘ . o F defect str1ct hablhty for manufacturmg defect negllgence for design defect and

' »negllgence for manufacturmg defect respectlvely, and the court denies Town Sports
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** motion for surnmary judgrnent disrnissai of Plaintiff’s F irst, Second and Ninth Causes
-of Actlon for neghgence fallure to warn and res ipsa loquitur;
: 2) ‘The court denles Plamtlffs cross -motion for spollatlon sanctions without prejudlce to
' the extent that the court_-vdenles Plalntlffs request to strike Town Sports’ pleadings
_ ‘anct defenses, but tietermines that an adverse inference charge for Town Sports’
_'v'_‘v-:_vfail‘ure tOvaaintarn the oroken eable. may b.evappropriate at the sound discretion of the
‘:trial court and |
3) | The court: grants 1n part Precor S motlon for summary Judgment dismissal of
- Plalntlff’s complamt as to Pla1nt1ff s Flrst Thlrd Fourth Flfth Seventh;, Elghth and
: N1nth Causes of Actlon for neghgence breach of warranty of ﬁtness strict lrablllty
: .' for des_ign defeéct, striet l'i'ability-f()r manufaeturing defect, negligence for design
g .-defeCt,_nevgligence for rnanufacturing.defeet vand res ipsa loquitur, respectively and the
| - court denies Precor’s motton for sumrnary judg'r_nent dismissal of Plaintiff’s Second
| o B | o C:aus_e_jof Actron "for failure to warn.’
\ a To prevail_on v.a motion fo_r:sumrnar.‘y judgment, the rno_vant must make a prirna facie
snowing of entitlement to judgnlent as a ﬁ;‘a&er of V.lvaw, tendering sufﬁcient admissible evidence
to demonstrate theﬁabs_enee of any nqaterial .i‘ssuesvof faet'(ZLtckerman v City of New York, 49
NY_2d 557, 562 [1980]; Jacobsen v New York oi;y Health and Hospitals Corp., 22 NY3d 824,
833 [201;17; AZvaréz v ProSp.ecthio.sp., j68: NY2d 320, 324 ‘[1'986]). The submission of
evidentiary proof must 'be'in adrn_issible fOrm-(Friends of Animals v Associated F Ltr Mfrs., 46
NY2d 106§, 1 067_—6_8 [197_9]). Th_e movant’s initial Burden is a heavy one and on a motion for

summary judgment, facts must be viewed in the light most favorable to the non-moving party
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(Jacobsen, 22 NY3d'at 833; William J. Jenack Estate Appraisers and Auctioneers, Inc. v
Rabizadeh, 22 NY3d 470,475 [2013]). - ‘-
If the moving'- barty fails to make such prima f.aci'ev showing, then the court is required to
~deny the motion, ,regardless of the"Sufﬁc_iency of the 'nonfm.ovant’s'papers (Winegrad v New York
Univ. Med. Ceritef; 74 NY2d_851, 853 [1985]). However, if the moving party meets its burden,
then the burden sh‘ifts' to the party. oj;posing the motion to establish by admissible evidence .the
| exrstence of a factual issue requlrlng a tr1al of the action or tender an acceptable excuse for his
| | fallure to do SO (Zuckerman 49 NY2d at 560 Jacobsen 22 NY3d at 833 Vega v Restam
Constructzon Corp 18 NY3d 499 503 [2012]) Summary Judgment is “often termed a drastic
remedy and W111 not be granted 1f there is any doubt as to the existence of a triable issue” (Siegel,
| NY Prac § 278 at 476 [5th ed 201 1] cmng Moskowztz v Garlock 23 AD2d 943 [3d Dept 1965)).
In an actron for neghgence a plalntlff must prove that the defendant owed him a duty to
use reasonable care that the defendant breached that duty and that the plamtlft’s injuries were
.caused by such breach (Akzns v Glens Falls Czty School Dist., 53 NY2d 325, 333 [1981]) A
motion for summary Judgment may be properly granted when a defendant demonstrates that it
d1d not create or have actual or construct1ve notice of an alleged defective condition whlch
allegedly caused plamtlft’ s 1njury (Rodrzguez v New York Ci zty Tr. Auth., 118 AD3d 618 [1* Dept
2014]).
| -'l.'o constitute constructive_‘notice, a defect must be visible and apparent and it must exist
fora sufﬁcient_ length of time »pri.orto the accrdent to permit defendants’ embloyees to discover
and remedy itto cOrrect or warn 'about its existence _(Leu{is v Metro. Transp. Auth., 64 NY2d 670,

670 [1984]; Gordon v American Museum of Natural History, 67 NY2d 836, 837 [1986]).
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“In applying these legal prin_ciples to ‘the facts in the instant matter, based on the
admissible evidence submitted the court ﬁnds that Defendants both demonstrated their

entitlement to summary Judgment on Plamtrff’s claims for breach of warranty of fitness, strict

' liabllity for de51 gn and manufacturing defects and negh gence for desi gn and manufacturing

defects Precor also estabhshed its entitlement to summary judgment for Plamtlff’s claims for
negligence and res ipsa loquitur. Plaintiff submitted an expert engineer’s report with his
opposition. Plaintiff’s expert raised certain issues of material facts and opined in substance that

the cable failed duringvitsregular use, tha't Precor iis‘liable for its inadequate-and non-compliant '

' warmngs and Town Sports is hable for its failure to properly 1nspect the machine and 1ts failure

to train and 1nstruct 1ts employees to properly 1nspect the machine cables. However, Plaintiff
failed to raise material i _1_ssues of fact to preclude summary judgment for most of his claims. The
court deterrnines that:.Plaintiff successfullyv raised several material issues of fact in d_ispute to
preclude dismissal of his failure to warn clairn“aga_inst both Defendants and his negligence and
res ipsa loquitur Iclaim's against Toy\m Sports. Asvsu'ch" only these three claims remain.

The ev1dence demonstrates that Plalntiff was an experiences user of the rowing machine _
and he routinely checked the cables prior to usmg ‘the equipment The cable failed while Plaintiff
was using the equlpment in a proper manner through no fault of Plaintiff. Plalntlff had never had
a similar problem y_v1th the machine prior to the _accrdent and he looked at the cable before he
started exercising- and did not see any fraying orv.problems. Additionally, there was testimony that
the cable cannot be repaired and that there was no regular maintenance that could have prevented
the accident. If the cable breaks, a;Town" Sports’ emp'_l_oyee orders a new one and replaces it
within ten minutes;v‘lloyvever, there_islconﬂicting' testimony regarding whether a proper :

inspection could have prevented this accident. Precor’s employee testified in substance that there
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was no routine inspection thata' Toyvn S(ports’ employeecould have performed to prevent the
accident. However, he also:testiﬁed that the ball which covered the connection that caused R
Plaintiff’s accident can be slid d.own the cable for inspection of the crimp and that their manual
and warnings advised users to inspect all cables and connections including this area. However, a
Town Sports employee admltted that he d1d not recelve the manual or the routine inspection
_ check list andﬂhe did not knoyv th.at.the ball sl1d down the cable for 1nspection of the connector
| underneath the cable. However he also claimed that their employees inspected the entire cable
daily, 1nclud1ng the connection which failed in Pla1nt1ff s accident. Clearly this could not be
possrble 1f the employees did not move the ball whlch covered the connection
Precorrecommends darly, weekl_y and a_nnual insp}ectlons and it provides an inspection
checklist and detailed manual.' Town Sports did not maintain daily or regular inspection logs and
they only provided six pages of mamtenance records regardmg this machme However, Town
Sports claims that its employees 1nspected the machme and cable on a daily basis. Town Sports |

purchases the new cables from Precor and they are sent with the connector parts intact with the

ball coverlng the connector Wlth no assembly required,. Precor claims that the cables are

supposed to last for one year based on the engineering specrﬁcatlons however it disclaimed any

warranties. The cable prior- to the one 1nvolved in Plaintiff’s accident broke approx1mately eight
months earlier and the cable 1nstalled after.Plaintiff.s s acmdent only lasted approx1mately six to
nine months before it broke. | |

o -Plaintiff’s negligence 'claim 1s dismissed against Precor because Plaintiff failed to
establish that Precor had any duty to 1nspect maintain or repair the equlpment once it has been

old Precor established that Town Sports purchased Precor s rowing machine years prior to
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Plamtrff’ s acmdent and Precor d1d not have any obligation to maintain, inspect or repair it on an
_ ongomg ba51s nor to. keep the | gym area or equlpment safe as alleged by Plaintiff.

: However, as to Town Sports’ negligence, Plaintiff raised questions of fact, including, but
not necessarily limited to, vvhether To'wn Sports had constructive notice of‘ the alleged defective
condition; v_vh_ether TOWh spQ_l'vtS should have knowﬁ-to'replace tlie cable sooner than one year,
since'.tl_ie_ cal)le l)efore.- the 6&, i_n‘volved' in Plaintiff%s'accident l)roke eight months earlier and
basedon tl'ie‘machines heavy usage at its fa_cility';. Whetlier .Tovvn Sports properly inspected and
maintained the cable; whether Town Sports inspected the cable on a daily, weekly and annual
basis pursuant to Precor’s recommended sclledule; vvhether it trained and instructed its
employees to properly inspect the cable and conne'“ction by sliding the ball away from the
connector point underneat.h:thel)all; and if Tovvn Sports failed to properly inspect the equipment
and cable or failed to maintain_the equipment, then whether such failure was the proximate cause
of Plamtiff’ s alleged injuries |

| As opmed by Plamtiff’s expert ouestions of fact remain as to whether both Defendants
failed to warn Plaintiff of a dangerous COndition of the gym equipment and in particular, the
| cableconnections; vvnether Precor’s instructiOns and'warnings in its manual and labels were
incorrect and insufficient; vvhetlier ?recor attaCl.ied a_n: ad‘e'quatewarning label to the equipment
and 1f itlwas; attached; whoi'wvas 'responsilale for removing it, despite the instructions not to do so;
and if Defendants failed to properly warh of the alleged dangerous condition, then whether such
failure to warn was the proXimate cause of Plaintiff’s alleged injuries.
'l)laintiff failed to demonstrate each element of its breach of a warranty:of fitness claim

against’either Defendant and Precor expres_sly disclaimed any expressed or implied warranties. -
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B ;Pl_aintiff’ s claims for striet_ .l.iab-ilvity and negligence fo'r design,and manufacturing defects
only apply to Precor as the 'manufaeturer of the eCjuipment and parts. However, Plaintiff failled to
-demonstrate'each element of these claims, rincluding identifying the specific alleged defect;
demonstrating that the machine, cableor its connectors were not reasonably safe for their
| mtended use; that such cable, parts or equlpment were defectwely des1gned or manufactured and
that they were ina dangerous.and hazardous condltlon at the tlme they left Precor’s control
| . Despite Pl_aintiff’ s expert’s contention that there were safer designs available, such statements
are insufﬁcient to sustain this:elaim‘. Unfortunately, Town Sports did not preserve the broken
cAabl_e., so noone can insne_ct or:'test)' it. Howeuer, such failure to do so does not relieve Plaintiff of

its ohtigation to' establish 'eaeh' element Ofthis claim or to raise a material question of fact based

on theret/idence. _ |
'v :Finally, Plaintiffs 'claim for res ipsa lo.quitur fails against Precor because the cab1e and

equipment were not within Precor’s exelusive controi. Town Sports failed to demonstrate its |
; entitl.er‘n:ent to summary judgment diISmissal of thls -claimvagainst it as the evidence taken in the
hght most favorable to Plamtlff 1nd1cates that the cable should not have separated from the
handle dunng its intended use but for negli gence the cable and machine was within Town
Sports’.veXclusive_control and there is no evidence that -Pvlamtlff used the machine 1mproperly.

B As sueh, thecourt grants dismtssal of the majority of Plaintiff’s claims as set forth herein
and the only remainfng claims are Plaintiff’s failureito wam. against both Defendants and its
neglig'enc.e and res ipsa loquitur claims against Town Sports. Neither Defendant discussed or

\

|

|

|

|

‘ demonstrated their entltlement to summary Judgment dismissal of any cross- clalms against them
| Addltlonally, the court demes Plaintiff’s cross-motion to str1ke Town Sports’ pleadlngs

|
|
f

and defenses as spoliation sanctlons for Tovyn Sports fallure to preserve the broken cable. Such
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sanctions are firmly within the discretion.of 'the ‘court'an_d the court can consider a number of -
factors, lncl‘uding, l)ut not necessarily limited to, the motive 'of the spoliator, the prejudice to the
victim of the spoliation, the material nature and importance of the evidence, whether such
spoliation was in violation ofa court ord_er to‘pr'eserye the et/idence and the circumstances
'surrounding- the spoliation. |

‘Here, Town Sports -do:es not know whe're the c'ahle is or what happened to it, but it
appears that a former Town Sports 'employee installed a'new cable and most likely discarded the
broken cable during the normal jcourse of its busmess operations. Plaintiff, who was very
experienCed wlth 'using the equipment and Vinspectin_g. the cahles, inspected the cable immediately
| after theaccldent and observed‘t‘h‘at the cable'was not-frayed and that it had disconnected from
the connector crimp underneath the vbllack hall. ToWn Sports cooperated with the other parties by
perm1ttmg them to inspect the equ1pment provrdmg them w1th the replacement part number,
making an exemplar cable available to them and prov1d1ng its work ticket and maintenance logs,
although’ such written notes are sparse at best. Additionally', there is no evidence that Town
Sp.orts willfully or malicidusly destroyed thé evidence and l’laintiff’_s written notice for Town
Sports to preserve the cable was sent long after the cable was lost. Therefore, the severe remedy
of striking Town Sports pleading is not appropnate in thls matter and the court denies Plamtlff s
cross—motron. Although, the court determmes that an adverse inference charge may be
appropriate .at trial, this court' vétill leaue the declsion 'up to the: sound discretion of the trial judge.

Accordingly, it is hereby' | -

ORDERED that under motion sequence 001, Defendant Town Sports International, LLC |
d/b/a New York Sports Club’s motlon for summary Judgment is granted in part and the court

dismisses Plaintiff John Gebbia’s Thrrd, Fourth,-F1fth, Seventh and Eighth Causes of Action for
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his claims for breach of Warranty of fitness, strict liability for design defect, strict liability for
manufacturing defect, negligence. for design defect and negligence for manufacturing defect,
respectively, as against Defendant -Tow'n Sports lnte'mational, LLC d/b/a New York Sports Club;
and itis further | |

ORDERED that under motion seduence number 001, Plaintiff’s cross-motion to strike
Defendant Town Sports International LLC d/b/a New York Sports Club’s pleadlngs and
defenses is denied w1thout prejud1ce however the court determmes that an adverse 1nference ’
charge for _Town Sports’ failure to maintain the broken cable may be appropriate at the sound -
discretion of the trial court' and itis further .

ORDERED that Defendant Precor Incorporated’s motion for summary judgment is
granted in part and the court dismisses Plaintiff J ohn Gebbia s First, Third, Fourth, Fifth,
Seventh Eighth and Ninth Causes of Action for negligence, breach of warranty of fitness, strict
liabil1ty for de51gn defect, strlct l1ab111ty for manufacturing defect negligence for design defect
negligence for manufacturlng defect and res ipsa lodurtur respectlvely, as to Defendant Precor
: Incorporated.

Date: October 6, 2017

R GARRA T ﬁWARDs .
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