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SUPREME COURT OF THE STATE ‘OF . NEW YORK
COUNTY OF NEW YORK PART 46 o

DPEOPLE OF THE STATE OF NEW YORK by C
'ERIC T. SCHNEIDERMAN, Attorney General
of the State.of New York, .and. FERN A. I,

FISHER, DEPUTY CHIEF ADMINISTRATIVE
JUDGE FOR NEW YORK CITY COURTS AND :
ADMINISTRATIVE AUTHORITY OF THE CIVIL
COURT OF THE CITY ‘OF NEW YORK

Petltloners
~—*aga1nst

NORTHERN LEASING SYSTEMS INC.. LEASE
FINANCE GROUP LLC MBF LEASING LLC,
LEASE SOURCE- LSI LLC- a/k/a LEASE-
SOURCE, INC. /) GOLDEN EAGLE LEASING v
LLC, PUSHPIN HOLDINGS LLC “JAY COHEN .
a/k/a ARI JAY COHEN, 1nd1v1dually,

as principal of NORTHERN LEASING
SYSTEMS, INC:, as.a’ member ‘of LEASE
FINANCE GROUP. LLC, nand,as an officer
of PUSHPIN HOLDINGS ‘LLC, NEIL '
HERTZMAN., 1nd1v1dually and ‘as an :
officer of NORTHERN LEASING - SYSTEMS
INC. JOSEPH ‘I. SUSSMAN,. P.C. JOSEPH#

I. SUSSMAN 1nd1v1dually and. as a bl
principal .of JOSEPH"~ I. SUSSMAN P.C.
and ELIYAHU R. BABAD/ 1nd1v1dually
and as a principal or assoc1ate of
JOSEPH I SUSSMAN P C
Respondents - ey
N G R R x
LUCY BILLINGS, 'J.S.C.:
| I. BACKGROUND kv
Petltloner Schnelderman New York Attorney General sues-
pursuant to New York Executlve Law § 63(12)-and General Bus1ness .~aﬁ
Law (GBL) § 349 for respondents’ fraud and 1llegal conduct 1n Cf : '¥;;
leasing.credlt card-equlpment. The lessors are respondentS’ )
Northern Leas1ng Systems,,Ino. Lease F1nance Group LLC MBF : ‘ .
nleas:Lng 1967 0 v 1 o
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Leasing LLC, Lease SourceQLSI' LLC Golden Eagle Leas1ng LLC ~and
Pushpin HoldingS’(Northern Leas1ng respondents);, Respondents .

Joseph'I,,Sussman P C Sussman, and Babad (attorney

‘respondents) enforced these leases through lltlgatlon

Respondents Cohen and Hertzman are offlcers of the Northern
Leas1ng respondents Petltloner Attorney General also seeks'
d1ssolutlon of Northern Leas1ng, Inci} based on 1ts fraud and
1llegal conduct. N. Y 'Bus. Corp. Law (BCL) § 1101( )(2}.
Petltloner Judge Flsher seeks to vacate the default judgments
respondents obtalned C.P. L.R. § 5015( ). |

- Respondents move to d1sm1ss ‘the petltlon based on
documentary-ev1dence, ‘the appllcable statutes of llmltatlons and
the petltlon s fallure to state a cla1m C P L R § 3211( )(l?;

(5), and. (7). At oral argument respondents w1thdrew the1r

imotlons 1nsofar as they as sought dlsclosure

LII. APPLICABLE STANDARDS

When evaluatlng respondents motion to d1smiss.the'petition
under_C.P,L,R, §‘3211(_)(7), the court must accept petltloners'
allegationssas true liberally construe them, and draw all.

reasonable 1nferences in the1r favor JF Capltal Adv1sorsL7LLC

V. quhtstone;Group,vLLC 25 N.Y.3d 759, 764 (2015); Mlqllno V.

Bally Total Fitness of-Greater N.Y.LfInc!f 20 N Y. 3d 342 BSl

(2013) ; ABN AMRO Bank, N.V. v. MBIA Inc., 17 N.Y.3d 208, 227

(2011) ; Druq PollcyfAlllance V. New York Clty Tax Comm n, 131
A.D. 3d-815 816 (1st Dep t»2015) ' Dlsmlssal is warranted only 1f

the petltlon falls to allege facts- that f1t w1th1n any cognlzable

nleasing.190 . e T _ 2
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legal theory. ABN AMRO Bank, N.V. v. MBIA Inc., 17.N.Y.3d at

227; Lawrence v. Graubard Miller, 11 N.Y.3d 588, 595 (2008);’

Nonnon: v. Citv;of'New York, 9 N.Y.3d 825, 827 (2007); Mill

Financial, LLC v. Gillett, 122 A.D.3d 98, 103 (lst Dep’t 2014) .
To dismiss the petition pursuant to.C.P.L:R. § 3211(a) (1),
the admissible documentary evidence must uttérly refute or

completely negate petitioners’ allegations against respondeﬁts so

as to eliminate all material disputes regarding those facts.

Goshen v. Mutual Life Ins. Co. of N.Y., 98 N.Y.2d 314, 326

(2002); 511 W. 232nd Owners.Corp;vV, Jénnifer'Realty Co., 98

N.Y.2d 144, 152 (2002); Mill Financial, LLC v. Gillett, 122

A.D.3d at 103; Art & Fashion Group Corp. V. Cyclops Prod., IncL,
120 A.D.3d 436, 438 (lst Dep't 2014) . The’documentary evidence

must plainly and flatly contradict the petition’s claims. Maas

v. Cornell Univ., 94 N.Y.2d 87, 91 (1999);. Xi Mei Jia v. -

Intelli-Tec Sec. Sérvs.,.Inc,,'1l4 A.D.3dv607ﬁ 608 (1st Dep’t

2014); Cathy Daniels, Ltd. v. Weingast, 91 A.D.3d 431, 433 (lst

Dep’t 2012{;:KSW Mech.:Servs.,‘Ihc. v. Willis of'N.Y.ffIhc.,f63

A.D.3d 411 (1st Dep’t 2009). See Lopez v. Fenn, 90 A.D.3d 569,

572 (lst Dep’t 2011).

III. STATUTES OF LIMITATIONS
Reépondents'contend that C.P.L.R. § 214(3)‘barsipetitioners’
claims for'acts or omissions:more'than three years beere'the
filing of the petition April 11, 2016. A limitations period of

six years, however, applies to petitioners’ claims under

Executive Law § 63(12). C.P.L.R. § 213(1); State of New York v.

nleasing.190 - : 3
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Cortelle Corp., 38 N.Y.2d 83,_86—87f(1975) People v.o'Credit

Suisse Sec. (USA). LLC, 145 A.D.3d 533"535-(1st Dep{t 20l6);

People v Trump Entr preneur In1t1at1ve LLC, 137 A. D13d 409, 418

(1st Dep .t 2016) “Petltloners Clalm under BCL s 1101( )(é);_
based on fraud and sc1enter '1s s1mllarly subject to a -

llmltatlons perlod of six years ~ C.P. L R. § 213(1);'State of New

York v. Cortelle Corp., 38 N Y 2d at 88 ‘ Only petltloners

clalms under GBL § 349 are subject to a llmltatlons perlod of

three years. CJP.L,R. §~214(2); Galdon V. Guardlan Llfe_Ins. Co.

of Am., 96 N.¥.2d 201, 209-10 (2001) =

'IVu' CLAIMS UNDER GBL § 349

"Deceptlve acts or practlces in the conduct of any bus1ness,
trade or_commerce or ‘in the furnlshlnglof any servrce_rn thls
state'areihereby_declared_unlawful." GBL § 349(a). .

Whenever the attorney dgeneral shall believe from

. evidence satisfactory to him that any person, firm,
corporatlon or. assoc1atlon or agent or employee thereof has
engaged in or is about to engage in any of the- acts or
practices stated to-be unlawful he may brlng an' action.in
the name ‘and on behalf of the people of the staté of New
York to enjoin' such unlawful acts or ‘practices’ and to obtain
restitution of any moneys or property obtained .directly or
indirectly by any such unlawful acts or practices. . :

GBL § 349(b). This provision alloWs'respondent Attorney General
to commence an action on the'people'of New York’s behalf.to:
enjoin and'obtain restitution for deceptive acts or practices

affecting consumers 'Pegple v, CoVentrv First LLC, 13 N v, 3d

108, 114,(2099); ‘The. acts or practlces v1olat1ng GBL § 349 must o
be consumeréoriented relatlng to purchases or leases for:"

personal) family, or household use ~Med1cal Socy. of State’ of

‘nleasing.190 L 4
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N.Y. v. Oxford Health Plans, Inc., 15 A.D.3d 206, 207 (1st Dep’'t

2005)- Sheth v. New York,Llfe Ins. Co., 273,A.D.2df72 73 (1st

Dep't 2000) _ See CltV of New York v. Smokes Sp1r1ts Com -Inc.,

12 N Y 3d 616, 621 623 (2009); Stutman:v;'Chemlcal_Bank, SE
N Y- 2d 24 29 (2000) 7 N | | | -

The petltlon labels the lessees under the Northern‘Leas1ng
respondentshhleasesvfor'credltvcard equlpment-as consumers, but -
also descr1bes the lessees as small bus1nesses and small bus1ness
owners. Sustalnable clalms under GBL § 349 are llmlted both to |
transactlons for personal famlly, or householdgand_not bus;ness'

uses and tO'transactlons 1n;New York;.'Goshen'Mutual”Life.Ins.

Co. of N.Y.;'98ZN.Y.2d at 325; Egan V. Telomerase Activation

Sciences, Inc:, 127 A.D.3d 653, 653 (lst Dep’ € 2015) Ov1tz v.

Bloomberq.L.P;,l77 A,D.ﬁd,SiS‘v516 (1st'Dep’t 2010) Although in
opposition to-respondents’ motlons petltloners suggest that
enforcement of'the leases’ guarantles agalnst the 1nd1v1dual
guarantors may . 1mpact thelr personal famlly, or'household
flnances, the petltlonvnowhere alleges thatgthe-guaranties are
entered, 1mplemented or evenvenforoed for personal? fanily)'or
household purposes.j Because_petitionersvdoﬁnotgshOWEthatfthe
lessees or guarantors are conSumers under GBL §:349; petitioners
fail. to sustaln thelr clalm under that statute |

V. o CLAIMS UNDER EXECUTIVE LAW § 63(12)

Wwhenever any person shall engage in - repeated fraudulent
or illegal acts or otherwise demonstrate persistent fraud or
illegality in the carrying on, conducting or transaction of
business, the attorney general may apply,vin the name of the
'people of the state’ of New York, to“the supreme ‘court of the
state of New York, on notlce ‘of five days, for an: order

nleasing.190 = ; ' 5
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en301ning the continuance of such bus1ness activ1ty or of
any - fraudulent or 1llegal actsy, directing restitution and
damageS-; :
N.Y. Exec - Law’ § 63(12) This prov1s1on authorizes respondent
Attorney. General to commence an action to en301n and seek j‘

restitution for fraudulent or 1llegal bus1ness act1v1ty Peoplef

V. Greenberq, 27 N. Y. 3d 490 497 (2016) People V. Sprint Nextel

Corp., 26 N.Y. 3d 98, ‘?03 (2Ql5);,PeoDlepv;'Coventrv First LLC, 13
N.Y.3d .at 114 'p- o o = o
Fraud under thisiprovision is-"anyidevice,.scheme'or,f”
artifice to_defraud.and'anyrdeception[ misrepresentation
concealment;:suppression, false.pretenseiifalse promise or
unconscionable contractualiprovisions."'sN.YipExec Law § 63( ),

See People'vf,Credit?éuiSSelsec (USA) LLC, 145iA D.3d'at-534.

This prov1s1on also defines "repeated" conduct as conduct‘
affecting more ‘than one person and "pers1stent" conduct as’
continuing conduct N Y. Exec Law § 63(12) | h

The test for fraud under Executive Law § 63( )Fis*whether

the act tends to deceive or creates an atmosphere conduc1ve to

fraud.- People V. General Elec. Co.,'302 A.D.2d 314"314 (1st

Dep’t 2003)@ A‘claim'under § 63(12) does not require ev1dence of

bad faith sc1enter 'People'v General~Elec.'Co. 302 A.D.2d at

315, or the elements of common law fraud People v. Coventrv
First LLCL 52 A D 3d 345 346 (lst Dep t 2008) aff d 13 N Y. 3d
108. o

;In sum, éovmaintain_a-claimIof.fraud:under'ExecutiveiLaw §

63(12),;the'petitionfmust allege enough facts-té allow a

nleasing.190 v : S : . ' 6
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reasonable inference of -fraud. Pludeman v.iNorthern Leasing

Sys., Inc., 10 N.Y.3d 486, 492 (2008); DDJ.Mqt.‘,ﬁL'L'c v. Rhone

Group L.L.C., 78 A.D.3d 442, 443 (1st Dep’t'2010)j Pramer S.C.A.

V. Abapluvantl Corp' 76 A.D. 3d 89 98 (1st Dep t. 2010)

Through allegations that the Northern Leas1ng respondents
salespersons secure leases by misrepresenting the lease o
prov1s1ons, g1v1ng lessees 1ncomplete or»unexecuted copieslof
_leases materially altering leases after their s1gnature, and
enforcing leases w1th forged s1gnatures, petitioners suff1c1ently

plead. fraud under the statute.

A. ‘THE INDEPENDENT_SALESA’ORGANIZATIVONS'_"'"_AC'ONNUFC’VI‘ o
' The Northern Leasing respondents contendfthat the .petition
complains’of;acts.byfindependent sales organizationsfiléos), for
which the Northern Leasing respondents arevnot'liahle} Elhe
' petition"alleges‘that the ISOs are‘respondents’ agents.and that}
Northern Leasing’s agents or Northern Leasing itselfvconnittedi”

the deceptive and fraudulent conduct. SeelPeople v. Coventry . ’

First LLC, 52 A.D. 3d at 346, aff’'d, 13 N.v.3d 108. Specif_ioally,v'
the petition:alleges.the Northern Leasing-respOndents’,direction,
supervision;'and control: £, support.to; and direct 1nvolvement
in the ISOs’ misconduct, thus establishing that the Northern

Leasing respondents knew and approved of the ISOs misconduct.

S

Id.
Since respondent Cohen’s affidavit fails to authenticate or
lay any foundation for the admissibility of the standard ISO .

agreements upon which respondents rely_to-establish that the ISOs.

nleasing.190 7
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were not- thelr agents or" employees, respondents;fail to establish
any documentary defense based on the standard agreements

contents. - AQ Asset Mqt LLC V. Lev1ne, 128 A D 3d 620 621 (1st

Dep t 2015) Amsterdam HOSDltalltV Group, LLC_ v Marshall Alan

Assoc., Inc;, 120 A D.3d 431 1432-33 (1st'Dep t.2014)- IRB Bras1l

Ressequros S;A.<v Portobello Intl Ltd 84 A. D 3d 637 637+38

(1st Dep’t.2011); Advanced Global Tech., LLC V. Slrlus Satelllte

Radio, Inc:, 44 A.D.3d 317, 318 (1st Dep £ 2007) Even if the

court accepts the‘agreements'as admisSible, they»do not . 3
d1spos1t1vely demonstrate that the ISOs are not respondents"
agents because, by securlng lessees for the Northern Leas1ng
respondents, the ISOs obtain a beneflt.for these‘respondentsl
Most‘fundamentally,ystandard agreementsfthat ISbs*willfnot;make
representations on the Northern LeasingfreSpondents” behalf, will
dellver the equlpment and a copy of the lease to lessees will

comply w1th-law and w1ll ablde by Northern Leas1ng respondents’

policies'do-not negate-the petltlon s allegatlons_that these

promises of future conduct were not kept

The Northern Leas1ng respondents, after all own the leased
equlpment and thus reta1n respons1b111ty when the equlpment is
not dellvered does not functlon, 1s not repalred or 1svnot-
replaced as promlsed and when they allegedly respond to.
complalnts of undellvered or non- functlonlng equlpment by simply
1ns1st1ng on cont1nued payments In'all these ways, the_petltlon
effectlvely pleads the Northern Leas1ng respondents direct: |

conduct or. the ISOs’  actual authorlty as the Northern LeaS1ng

nleasing.190 -~ - . =~ ° ' 8
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, respondents’”agents wh1ch respondents do not refute " Whether

the pet1tlon pleads the ISOs apparent authorlty therefore is

academic.

B. PETITIONERS’yEVIﬁENCE

: Although respondents may not support the1r motlons to

dismiss the petltlon w1th affldav1ts Serao V. Bench—Serao,,149

A.D.3d 645,»546 (lst_Dep-t 2017); Lowenstern v Sherman Sq

Realty Corp., 143 A.D.3d 562, 562 (1st Dep’t. 2016); GEM HoldcoL_

LLC V. Chanqinq‘Worldeech _ L.P., 127 A.D. 3df598. 599 (1st Dep’t

2015) ; Flowers v 73rd Townhouse LLC, 99 A D 3d 431 431*(1st

Dep’t 2012) petltloners may rely on- adm1ss1b1e aff1dav1ts to.

supplement the pet1tlon. "C.P.L.R. § 403(b); Nonnon'v. Clty of

New York, 9 N.Y.3d at 827; Cron v. Hargro Fabrics,'91'N.Y.2d 362,

366 (1998); Ray'v. Ray,” 108 A.D.3d 449, 452 (1st Dep’ t 2013) ;

Thomas v. Thomas), 70_A;Df3d-588, 591-(1st Dep t 2010) . The
Northern Leasing respondents.contend howeVer that the

aff1dav1ts petltloners present to support the1r pet1tlon are

1nadm1ss1ble;_-F1rst the Northern Lea51ng respondents urge that

lessors or guarantorsﬁ'affldav1ts are def1c1ent*because they were
not sworn contemporaneously with their" wrltlng { No authorlty,
however, 1nva11dates an aff1dav1t because the wrtness wrote 1t
first to memorlallze_events and 1ater'swore to.1t for use 1ne
court.' | | B | -

Second the Northern'Leas1ng respondents 1ns1st that the
aff1dav1ts 1nc1ude 1nadm1ss1b1e hearsay where the lessees attest

to statements by Northern Leas1ng respondents’ employees.-\The

nleasing.190 ~ . | . : : .9
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lessees’ accounts‘of'what those>emplOYees stated'to‘the lessees,

however, are not offered for the truth of those statements,_but

simply for what promlses or mlsrepresentatlons the employees

made. HlnlleV V. Drevfuss 6 N Y.3d 636 646—47 (2006);\People

v. Caban, 5 N,Y.Bd 143, 149—50v(2oos); People v. Davis, 58 N.Y.2d

1102, 1103'(1983)- Giardino v. Beranbaum, 279 A.D.2d 282, 282

(1st Dep'’'t 2001) . See Bruckmann, Roseef, Sherrill & Co., L.P. v.
Marsh, 87 A. D 3d 65, 68 n. (lst Dep’t 2011). | -

The Northern Leasing’tespondents next contend that the_
affidavits.eWOrn.oﬁtside"Newaork'lack a certificate-of"
conformity..‘C.P.L;R{‘§ 2309(c); iThetNorthern Leasin§t;
respondentSjwaived.this-defect when'they failed to fejectfthe
affidavits within 15 deys after their service or to indicate any

prejudice from the defect. C.P.L.R. '§ 2101(f); Pion v. New York

City Hous. Auth., 125 A.D.BQ 462, 462 (lst Dep’t 2015).
Moreover, since the affidavits were duly‘notarized'outside_New
York,.the'omiSSiOn of a certificate of'conformity is'not;a fatal

defect, but ie'a.here”irregularity that‘petitioners may remedy

nunc pro tunc. - Indemnity Ins. Corp., Risk Retention Group v. A 1

Entertainment LLC, 107 A.D.3d 562,’563 (1st Dep’t 2013); Hall v.

Elrac, Inc., 79 A.D.3d 427, 427-28 (1st Dep’t 2010)- Matapos

Tech. Ltd. v. Campania Andina de Comerc1o Ltda, 68 A.D.3d 672

673 (1lst Dep’t 2009). In any event, Several‘affidavits sworn in
New York,'whioh‘do not require any certificete“offconformity,'
substantiate petitioners’ claims. While the Northern»Leasing

respondents Contend that respondent%Attorney General-presented

nleasing.190 ™ - ' - 10
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only.a(few_affidavitsfof the hundreds‘of‘thousandsvof-
transactions on which'petitioners’ claims are based the Attorney

General need not establish a claim under Executive Law § 63(12)

by any number or percentage of consumer complaints.

York v. Princess Prestiqe Co., 42 N.Y.2d 104, 107 (1977).
C. UNCONSCIONABILITY
”1. ‘The Need for a Hearinq

The Northern_LeaSing respondents contend-that the court must
conduct a hearing pursuant to the Uniform-éommercial'Codevto
determine whether-to_sustain the petition’s claim'that_the leases

comprisev"unconscionable'contractual provisions'" ‘N Y' Exec
§ 63(12). Uniform Commercial Code (UCC) Article 2 A "applies to

any transaction, regardless of form, that creates.a.lease. N,Y;

U.Cc.C. § 2-A-102. Therefore Ucc § 2-A-108(1)" and (2), -governing

unconsc1onable lease prov1s1ons and conduct used to 1nduce Q -

execution of leases or to collect lease payments, applies.'”'
Before making a finding-of unconscionability under
subsection (1) or (2), the court, on its own motion or that
of a party, shall afford the parties a reasonable '
opportunity to present evidence as to the setting,
-and effect of the lease contract or clause thereof
Wthe conduct

purpose,
_or of -

N.Y. U.C.C. § 2.A-108(3). At this juncture, however, the court

is not making a finding of unconscionability, but is merely

determining whether the petition sufficientlyfpleads’

unconscionability. See State of New-York,v.jAvco'Fin._Sery. of

N.Y., 390 (1980) ; _LLC,

50 N.Y.2d 383, Green v. 119 W. 138th St.

142 A.D.3d 805, 809 (lst Dep’t 2016). No hearing is required
before respondents answer the petition.

nleasing.190 ' _ 11
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W o 2.vy Procedural and Substantlve‘Unconsclonablllty
' By alleglng that lessees lacked a meanlngful ch01ce, the -
i petltlon sets forth a cla1m of unconsc1onab111ty Glllman V. |
| Chase Manhattan Bank 73 N Y. 24" 1, O'(1988) State of New York ™
V. Avco F1n. Serv; of,N.Yi 50 N.Y.2d at 389 Dabrlel V. F;rst fé
Paradise Theaters corp; 99 A.D.3d 517, 520,(lst Dep £ 2012) ,
Procedural unconsc1onab111ty relates to a contract s formatlon Ghﬁ
and encompasses the use of hlgh pressured tactlcs or deceptlon‘ h
the contract s leglblllty;_the educatlon, experlence, and- |
language ablllty of the party clalmlng unconsc1onab111ty, and ‘the ~
.dlsparlty of bargalnlng power v Glllman V. Chase Manhattan Bank
73 N.Y.2d at'll; State v. Avco Fln Serv of N Y ) 50 N.Y.2d at
390{ Green v. 119 W. 138th St. LLC, 142 A, D. 3d at 809-;Dabriel,. i
Inc. Flrst Paradlse Theaters Corp 99 A. D 3d at 520 f-‘ N
Substantlve unconsc1onab111ty relates to the contract ‘s terms and
Vanalyzes whether they are unreasonably favorable to one - party e
Glllman V. Chase Manhattan Bank 73 NiY,2d atﬂlzj Green_v 119 W. e
138th St; LLC, 142 A;D.3d-at 809; Dabrlel : ;c.wvl First Paradlse ?
Theaterstorp' ‘99 A. D ﬁd at 521 At oral argument the Northern R
Leasing respondents ma1nta1ned that procedural unconsc1onablllty
applied to the 1S0s, whlle substantlve unconsc1onab111ty applled
to respondents, as drafters of the leases. 'p' o fhiil’. 3 -
i “The pet1tlon pleads clalms of procedural unconscfonablllty
through allegatlons both of the lessees’ c1rcumstances and of .
respondents’iconduct Petltloners allege that lessees ;educatlon Ro
was limited and that lessees were 1mm1grants w1th llmlted fluency
nleas_ing..1'90 S | . | 12 ;é
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in Engllsh' elderly, dlsabled and thus Vulnerable to aggress1ve,
high pressured andvdeceptlve tactics. The petltlon alleges that
Northern»Leasing_respondentsf salesperSOns'madeAfalsevpromises to

lessees, did not provide complete copies of the_leases to

'lessees and then enforced unsigned and forged'leases.

Substantlvely, petltloners allege that the leases 1nclude
unconsc1onable noncancellatlon, forum selectlon »and serv1ce by
mail prov1s1ons. Similarly to the "standard" ISO agreements,.the
Northern Leasing- respondents rely only on unauthentlcated |
1nadm1ss1ble, allegedly typlcal leases to rebut the petltlon s

allegatlons of substantlve unconsc1onablllty ;A 'Asset-M t. LLC

V. Lev1ne, 128 A.D.3d at 621; Amsterdam Hospltalitv;Group; LLC v.

Marshall-Alan Assoc., Inc., 120 A.D.3d at. 432433- IRB—Brasil'

Ressequros S.A; v.'Portobello Intl. Ltd." 84 A D 3d at 637 -38;

Advanced Global Tech L LLC v. Sirius Satelllte Radloz Inc;,v44>;
A.Dh3d at 318. Even 1f the court cons1ders these leases,-their

bold or enlarged prlnt does not dlmlnlsh the1r.unconsc1onability,

for lessees who do not understand Engllsh or lack educatlon .- See

Glllman v. Chase Manhattan Bank 73 N. Y 2d at 11; State:of Newf”

York v. _Avco Fin. Serv O N.Y., 50 N.Y.2d at. 390 Greenv-vf 119

W. 138th St. LLC, 142 A D. 3d at 809 Dabrlel V. .Flrst Paradlse

Theaters Corp., 99 A.D.3d at 520.

'3; The Noncancellation Provisjion . o
v Noncancellatlon prov151ons are ordlnarlly enforceable ""In_
/ .

the case of a flnance lease that is not a. consumer lease the

lessee’s promises under the lease contract becomerlrrevocable’and

nleasing.190 ' 13
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independent upon the lessee s acceptance of the goods ”NaY.-' U JEEN
U.c.C. § 2—A-407(1). This 1rrevocability does not apply,
however, to'the lessees who claim the credit card equipment was
never delivered to them. The petition’s'allegations‘that
lesseesf signatures'were forged andvthat.lessees'did notﬁreceive
complete copies of. their leases siMilarly'negate thevpropositions
that, as apmattef-of law, the.lessees Were honnd;by the;terms of

the leases they signed, and their failure tofread the leases

before signing_them‘is no defense. Arnav indus;, Inc. Retirement

Trust V. Brown, RavsmanL Millstein; Felder é Steiner,»96 N.Y.24

300 -304 (2001) overruled on other qrounds, dakesbv' Patel, 20

N.Y.3d 633,'645 (2013)4 Gillman Chase Manhattan Bank 73 N.Y.2d

at 11.
4. - The Forum Selection Provision e - S
" Forum selection provisions also are enforceable, unless - = . - ﬁg@
. . - B AR

shown to be unreasonable. Bank Hapoalim'(SWitzerland) Ltda,*--

Banca Intesa S.p.A., 26 A.D.3d 286, 288 (lst Dep’t 2006). Forum et
selection provisions that violate public‘policy,are]unreasonable ;i)
and unenforceable. See Public Adm’r Bronx Countv v. Montefiore e

Med. Ctr., 93 A.D.3d 620, 621 (lst Dep’t 2012). The parties do

not dispute that a forum selection provisi0n~in’the:Northern_v

, , 1

Leasing respondentsﬁ leases designates NeW'York1COUnty‘as'the —
exclusive forum for litigating claims under the_leases,i,The : J;:
petition allegeslthatpa majority of the lessees andngarantors &;
‘reside outside New;YOrk.State and that the'cost ofiappearing in 'Q'E;Q:f;
court or retaining a New York attorney is burdensome, 'Thé ' '*:;
. . RE*S

nleasing.190 . - 14 SRR ‘ .. th‘d
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petition further alleges that respondents obtained over 19,000 s

- ik

default judgments in respondents’ actions againstalessees or. .
guarantors to collect payments'under their leases’between.2010-
and 2015. The petition s allegations thus support an 1nference .

that the trials in New York County were so 1mpract1cable and

1nconven1ent as- to deprive the lessees of their "day in court"

i
: L el
and compel the court to decline enforcement of the forum e L

selection provision. Yoshida v. PC Tech U.S.A; & You-Ri, Inc.,

22 A.D.3d 373, 373 (1lst Dep’t 2005). See Public»Adm’r Bronx

CounthV. Montefiore Med. Ctr., 93 A.D.3d at 621.

Respondents’ collection actions are not’laWSuits'where_

plaintiffs, if. they choose to sue, are limited to a particular

forum. See British»W. Indies Guar. Trust Co. Vf Banque

Internationale A ILuxembgourg, 172 A.D.2d'234,;234»(1st Dep t

1991) ; Harry Casper, Inc. V. Pines Assoc., L.P; 53 A D. 3d 764

765 (3d Dep’t 2008); LSPA Enter., Inc. v. Jani;King ole.Y.L

Inc., 31 A,D.Bd 394, 395 (2d Dep’t 2006); Di Ruocco v. 'Flamingo .

Beach Hotel & Casino, 163 A.D.3d 270, 271-72 (2d Dep’t 1990). 1In

respondents"actions,udefendants do not choose to engage in

litigation.‘ They are faced with the choiceionly between’

defending‘far from their home and business or forgoing a defense,_'

A forum selection provision is also unenforceable if it is -

part of an agreement permeated with fraud. lDeSola”Group v. . Coors i

Brewinq'Co., 199 A.D.2d 141, 141-42 (1lst Dep t 1993) See'

Public Adm’r Bronx County V. Montefiore‘Med..Ctrw‘ 93 A D.3d at - a\é%ﬁ

Vs amnamanm s by

621. -As set forth above, the petition alleges-that leaseS'were

! nleasing.190 15 . ‘ . v }ép
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not signed by‘the lessees, were materially altered ‘or contalned
forged s1gnatures and that lessees recelved an 1ncomplete or no ' R
copy of ‘the lease. These allegatlons comblned w1th the

.petltlon s further allegatlons that the Northern Leas1ng

respondents’ salespersons falsely represented‘that the leased A
equipment was'free a cost saving benefit, and canoelable and
- that lessees would acquire ownership. of the equlpment at the end

of the lease term, - raise an inference thatgthe,leasesf<formatlon

P

is permeated with fraud. DeSola Group v. Coors Brewihng Coi,'199.

A.D.2d at 141.

_S.i»'The'AlternatiVe Service ProwiSioan

Contractlng parties may agree to means. of serﬁlce
alternative to the statutorlly‘requlred meansw The typlcal o R
leases that ‘the Northern'Leasing respondentS'present -on'whlch

petltloners may rely ‘to oppose dismissal, see Mltchell V. Calle,

90 A.D.3d 584, 585 (lst Dep’t 2011); Avala V. Douqlas ,57 A.D,Bd - Bine

266, 267 (1st Dep’'t 2008); Navedo v. Jaime, 32 A.D.3d 788, 789-90

(1st Dep’t 2006)} Thompson v. Abbasi, 15 A.D.3dv95,-97-(1st Dep’t
.2005) , _permit service:oprrocess commencingrlitigation of.clains " AR
under the leases by mall to the malllng address in the lease or
‘to the lessee s or guarantor s current or last known address when
the lltigatlon is commenced. Alternatlve meanS'of'serv1ce‘to,_ _?ﬁl

which contractlng partles freely agree are also enforceable

Knopf-vf‘Sanford;,lSO'A.D.Bd 608, 610 (1lst Dep t 2017); Alfred E.

Mann Living Trust v. ETIRC Aviation S.A.R.L., 78 A;D.3d.l37,; 141 .

(1st Dep’t 2010); Clovine Assoc. Ltd. v. Kindlund, 211 A.D.2d

nleasing.190 : 16
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572, 573 (lst Dep’t 1995); Credit Card Léasing  Corp. v. Elan

Group Corp., 185 A.D.2d 109, 109 (lst Dep’t 1992).  Even agreed

« . L ) ' : c ) X Lo .
upon waivers of service are enforceable. Alfred E. Mann Living

Trust v. ETIRC Aviation S.A.R.L., 78 A.D.3d at 140.

The only "mailihg.address" in the lease;-however,'isjfor'the
lessee. The guafantor/s address in the'lease‘is a'"Heme' -
Address." Aff. of Jay Cohen Ex. 1-1, at‘2[YEx. 1-2;"atsik Ex. i;
3, at 1, Ex. 1-4, at 2, Bx. 1-5, at 2, Ex. 1—'6f, at 1 Ex1—7 at R
1, Ex. 1-8, at J” EX. :1—9, at 1, Ex. vl-lO/‘jit 2, EX. :léllq at 2,

Ex. 1-12, at 2, Ex. 1-13, at 1, Ex. 1-15, at 2.  Thus, since the ‘j_“f

lease permits service at the guarantor’s current or 'last known -

address or at the lessee'’s mailing addresstih the lease;

respondents may serve the guarantor at theflatter‘adafess.'
Moreo&er,-eveheif responQents were‘to.serve-gﬁaraﬁtefsier'iessees' o
at their curreht or last known address,‘nothingrinfthese{leéses'

notifies guerantors or'lessees to update their addresses in the S
‘lease if their addfesses change-. EVen if‘psrties to a_lesse. . _ | o
reasonabiy might do so while the.lease'is ineeffé¢thoﬁee‘it'hes

expired, which is when respondents typicallY‘cemmence-litigation : ;@;

under the lease, it is unreasonable to expect-that;parties~would
update their addresses for an entity with.whiehzthey no?longerl

conduct business. Even if leases do notify»parties to updéte

their address, such a notice is ineffective if -as the petltlon - ﬂgﬂ
L alleges, the lessors and. guarantors do not recelve a copy of that.
provision or, of course, if they have never s1gned_the lease.

For all these reasons, service by mail to the?ﬁailing7address_in

nleasing.190 = - o 17
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the lease and not necessarlly to the lessee s or guarantor s
res1dence or place of buslness may be unconsc1onable because the
serv1ce is not reasonably calculated to provlde notice to the

lessee or guarantor.'ﬁU.S. Const. amend. XIV; N.Y. Const. art. T,

§ 6; Matter of Orange County Commr. of Fin. (Helseth), 18 N.Y.3d .

634, 639 (2012); Ruffin v. Lion Corp., 15 N.Y.3d 578, 582 (2010);

Kennedy v. Mossafa, 100 N.Y.2d 1, 9—10'(2003)1.'See.California

Suites, Inc. v. Russo Demolition Inc., 98 A.D.3d 144, 150 (1st

Dep’t 2012); Reinhard v. City of New York; 34 A;D,jdi376,5377
(1st Dep’t 2006) . | B

. The petitiOn alleges further that the leases include
automatic renewal prov1s1ons, without agreement to renew the
leaseLvand that respondents do not adv1se lessees of the end of
their lease term, but contlnue deductlng payments under the lease
after-theflease‘term has ended: effectively a never end;ngl*
lease. These facts and their absurd_result raise a plausible
claim.that no>agreed'upon alternative service provision eXtendsv'
after the life of the'lease, when respondents_typically co@ﬁence!
litigation under the lease. -

Respondents insist that the automatic renewal prov1s1ons
were’ valld and that respondents owed no duty to 1nform lessees of
the end of the1r lease term. Accepting these proposltlons of .
law, however, does not overcome the petltlon s further
allegatlons that the Northern Leas1ng respondents obstructed
lessees’ cancellatlon of their leases, whether before or after
the.lease»termvor anyrrenewal. Accord;ng_to petlt;oners,.the

A

nleasing;190 v ) 18
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. Northern Leaslng respondents falled to make the1r salespersons or

other representatlves avallable to lessees to- transact any

further bus1ness after the leases’ executlon and falled'to

'prov1de any address for lessees to return unwanted equlpment

In sum,: the petltlon s allegatlons and lessees’vsupportlng
aff1dav1ts set forth the lease provisions clalmed to be |
unconsclonable and demonstrate deception, 1nclud1ng w1thhold1ng

from lessees .complete copies of their leases‘and forgery of their

vs1gnatures, and other indicia that lessees d1d not know1ngly and

freely give the1r consent to the leases’ terms. Statevof New

York v. Avco Fin. Serv of N.Y., 50 N.Y.2d'at 390f Petitionersv

thus sustaln their clalms of varlous categorles of
"unconsc1onable contractual prov1s1ons N.Y. Exec Law §
63(12).

" VI. CLAIM FOR DISSOLUTION UNDER BCL 8. 1101

Petltloner Attorney General seeks to dlssolve Northern
Leasing Systems, Inc., due to its fraudulent andvlllegal

activity.
The attorney general may brlng an actlon ‘for the
d1ssolutlon of a corporation upon one or more of the
follow1ng grounds:

. (2) That the corporatlon has. exceeded the authorlty
conferred upon it by law, or has violated any provision of
law whereby it has forfeited its charter, or carried on,
conducted or transacted its business in a persistently
fraudulent or illegal manner, or by the abuse of its powers
contrary to the public pollcy of the state has become liable
to be dissolved. . : : o

N.Y. Bus. Corp. Law § 1101(a). See State of New York v. Cortelle

Corp., 38 N.Y.2d at 87; People v. Oliver Schools, 206 A.D.2d.143,
Inleaslng.l9d _ - 19
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145 (4th Dep’t 1994). Business Corporation Lawv§ 1101(a) thus .
grants petitioner Attorney General standing to vindicate the
State's‘right to remedy a corporatiOn’s*fraudulent acts-and

d1ssolve a corporatlon that has abused the State s grant of

corporate status. State of New York v. Cortelle Corp 38 N.Y.2d4

at 88; People v. Oliver Schools, 206 A D 2d at 145- 46

"The petition alleges that a Consent Order and Judgment dated
February 28, 2013 1n a prior action, -

"permanently en301ned Respondents from engag1ng in any- ‘-
deceptive, . fraudulent or illegal practlces in violation of,
inter alia, New York Executive Law § 63(12) and New York
General Business Law ("GBL") § 349 in connectlon with-"any

~collection or attempted collection of taxes and/or related
administrative fees through any means -from: lessees or’ former
lessees

V. Pet.:ﬂ 15  As well as detalllng, as disousSed above,'thé,'
pers1stent fraudulent and illegal transaction of bus1ness ‘to
Wthh the Northern Leas1ng respondents subjected 1nnumerablei‘
lessees over a span of years through draftlng leases and securlng
the lessees, the petltlon alleges that the Northern Leas1ng
respondents d1sobeyed this order. Together, these allegatlons
plead;avsignificant, serious,'and-continuing abuse:of abpuhllo;)

right justifying dissolution. People v.hOliverchhools,-ZOG'

A.D.2d 143, 147 (4th Dep’t 1994).

VII. CLAIMS AGAINST RESPONDENT HERTZMAN

Even'if the court denies the motion to.dismiss the claims

_agalnst the Northern Leas1ng respondents, they 1ndependently seek

d1sm1ssal of the claims against respondent Hertzman - The

petition -alleges that Neil Hertzman is Northern Leasing’s Vice g

nleasing.190 - _ 20 .
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President of Customer Service and CollectiOns?f The Consent Order . :f
and Judgment designated Hertzman as the 11a1son for handllng |
complaints and gave him authority to resolve them ' The petltlon
alleges that Hertzman participated in collection,of‘lesseesf
debts under their leases and knew of NortherngLeasingisa’
fraudulent and deceptive acts, as’required for_liabilit?;under
EXecutive Law § 63(12). Petitioners’ allegations'of Hertzman’s'

involvement and participation in the day-to-day operations of

Northern Leasing’s collections adequately plead fraud by
Hertzman, as a corporate officer.. Pludeman V. Northern Leas1ng

Sys;}xInc.;le N.Y.3d at 492-93; DDJ Mqt. LLC V. Rhone Group ' X

<L.L.C., 78 A.D.3d at'443 Hertzman’s pos1t10n also ralses a
reasonable 1nference that he acted on Northern Leas1ng s behalf

DDJ Mqt LLC v. Rhone Group L,. L.C. 78 A D. 3d at 444

Although Hertzman’s affidavit is not documentary ev1dence

e

under C.P.L.R. § 3211(a)(1), Serao V. Bench-Serao, 149 AED.3d at

646; Lowenstern v. Sherman Sg. Realty Corp., 143 A.D.3d7at 562;

City of New York v. VJHC Dev. Corp., 125 A.D.3d 4252 426”(1st

ﬁep’t 2015); Art & Fashion Group Corp. V. Cvclops Prod., _Inc.,
120 A.D.3d'at 438, his affidavit nonetheless descrlbes h1s |
pos1tlon and how Northern Leasing handles lessees"complalnts

HlS aff1dav1t describes how Northern. LeaS1ng s records contrad1ct
lessees’ clalms, but does not negate any of the petltlon_s-
allegatlons establlshlng his 1nd1v1dual 11ab111ty Instead by
confirming his employment with the Northern Leas1ng respondents,:

Hertzman underscores his association with their operatlons,

nleasing.190 . - 21
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rather than dissoc1ating ‘himself from them -DDJ'Mqt.,iLLC'v.

Rhone Group L.L.C. 78 A.D.3d at 444.

lﬁ VIIT. CLAIMS AGAINST THE ATTORNEY RESPONDENTS'

Laoe

- The attorney respondents move to dismiss the complaint
against them. on the ground that their representation‘of thev
Northern LeaSing respondents in their actions under the leases

was constitutionally protected actiVity. The Noerr- Penninqton

doctrine,Jderived from'Eastern Railroad,Presidents Conference V-:

\L- : . _ s o )
Noerr Motor Freight; Inc., 365 U.S. 127 (1961), and Mine Workers

v. Pennington, 381 U.S. 657 (1965), protects the right under the
First Amendment to the United States Constitution to petition the
government for governmental actiomn, including through litigation,

Villanova Estates,’Inc. v. Fieldston Propl-OWnerstssn., Incl, 23

A.D.3d 160, 161 (1st Dep’t 2005); I.G. Second Generation

Partners, L.P. v. Duane Reade, 17 A.D.3d 206 ‘208 (1st Dep t.

2005) ; Singh v. Sukhiram, 56 A.D.3d 187, 191'(2d Dep' £ 2008)_vand'

any incidental activity. Nineteen Eighty-Nine, LLC. V. Ichan

Enters. L.P., 99 A.D.3d 546, 547 (1lst Dep’t 2012).' See Posner V.

Lewis, 18 N.Y.3d 566, 572 (2012). The attorney respondents*bear

the initial burden to demonstrate the doctrine’s applicability o)

as to bar petitioners‘ claims. See Nineteen Eiqhty Nine, LLC v.

Ichan Enters. L.P., 99 A.D.3d at 547; Arts4All;-LtdL v. . Hancock,
25 A.D.3d 453, 454 (1lst Dep’'t 2006).

The sham exception to the Noerr- Penninqton doctrine applies

to abuse of a governmental process,_ratherwthan its outcome;

Singh v. Sukhram, 56 A.D.3d at 192. To plead the sham exception

rileasing.190 22
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the petition mnst”allege facts

to the Noerr Pennlnqton doctrine,

1nterest
allOW1ng an 1nference that respondents lacked a genuine

Vlllanova Estates,»Inci.v.

in seeking governmental actlon,

' gh'v. ‘
Fleldston Prop Owners Assn. Inc. 23 A D 3d ‘at’ 161 Sln

Sukhram 56 A.D.3d at 192, and that thelr use’ of the lltlgatlon

vI.G..Secondi

process in that gquest was objectively baseless

Generation Partners, L..P: v. Duane Reade/
v. Sukhram, 56 A.D.3d at 192.
Petitioners’ allegations ofvrespondent'SuSsman’s.testimony

that 90% of defendants sued by respondents defaulted' yet'theyl

contlnue to serve defendants by mail as the leases allow fail to

demonstrate that the attorney respondents'-actlons weré baseless
The allegatlons that the attorney respondents shared offlce space
with the Northern Leas1ng respondents, shared access to_thelr
computer database. and knew of lessees’ complalnts of
m1srepresentatlon by salespersons and of forgery do not allow -an
1nference that the attorney respondents knew the1r lltlgatlon to
enforce the leases was objectively baselessl to'establlsh the

sham exception. I1.G. Second Generatlon Partners, L. P: ' -Dnane

Reade, 17 A.D.3d at 208 See Slnqh V. Sukhram 56 A D. 3d at '192.
Nor do the attorney respondents, as legal counsel retalned by the
Northern,Leasing-respondents lack an interest . 1n a favorable

outcome of the actions under the leases -Slnqh V. Sukhram, 56

A.D.3d'at_l93. See Posner v. Lewis, 80 A D 3d 308 316 (1st
Dep’t 2010), aff'd, 18 N.Y.3d 566, Any lack of due dlllgence by

the attorney respondents in 1nvest1gat1ng their clalms falls:.

nleasing.190 - .23
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short of raiSing an inference that they knew the actions

commenced on respondents’ behalf were baseless Petitioners. thus

failvto sustain their claims against respondents JosephFI.

Sussman, P.C ' Sussman and-Babad

IX.h JUDGE FISHER'S CLAIM SEEKING TO VACATE DEFAULT JUDGMENTS‘

o Petitioner Judge Fisher seeks to vacate default judgments
respondents obtained in their actions to recover damages for

breach. of the leases

An administrative judge, upon a showing that default
judgments were obtained by fraud, misrepresentation, '
illegality, unconscionability, lack. of due service,
violations of law, or other illegalities or where guch
default judgments- were obtained in cases in which those

" defendants would be uniformly entitled to interpose 'a
defense predicated upon but not limited to the foregoing-
defenses, and where such default judgments have been

- obtained in a number deemed sufficient by, him to. justify

- such actions set forth herein, and upon appropriate notice
to counsel for the respective parties, or to the parties
themselves, may bring a proceeding to relieve a. party or’

parties from them upon such terms as may be just

C.P.L.R. § 5015(c). At_oral argument, Judge Fisher clarified
that she did not collaterally attack prior court orders by

o

seeking to vacate default judgments sustained upon denial of a
defendant’s motion‘to vacate a default judgment.' The petition s
allegations:that lessees’ consent to jurisdiction in New York

County and to service by mail, in leases that lessees have not

executed or- of which they have not received complete copies, is

ineffective, for the reasons explained, plead claims that other
default judgments were obtained by fraud, misrepresentation,

unconSCionability, or lack of due service. - Id.

Respondents contend that Judge Fisher has failed to comply

nleasing.190 ‘ 24
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with the statute s notlce requlrement
"approprlate notice to counsel for the respectlve partles
the parties themselves " is undefined.

flllng and serv1ng the petltlon commenc1ng thlS proceedlng is not

(

Wthh

C.P.

L R. §° 5015(

= REEXNO—450466+2046—
RECEI VED NYSCEF: 11/29/ 2017

other than

)

or to

IfL

"approprlate notlce,‘ the Consent Order and Judgment prov1ded

respondents addltlonal prlor notlce

Respondents further contend that laches bar Judge Flsher s

claims. Even if Judge Flsher delayed the 1nst1tutlon of. her

claims, respondents fall to 1dent1fy any change 1n thelr pos1tlon

durlng the lapse of time or other prejudice from it ‘to support a

defense of laches:

55 (1st Dep’t 2004);

156, 161 (1lst Dep’

" EMF Gen.-Contr.

Corp. V. Blsbee(_

t 2001) ;

582-83 (2d Dep’t 1996) .

For the reasons explained above,

Northern Leasing respondents’

X.

Law § 63(12) and C.P.L.R.

Rosenthal v. City of New York,

Cohen v. Krantz,

6-A.D.3d 45,

283 A.D.2d

227 A.D.2d 581,

the courtfgrants the-

motion to the extent of dismissing

-petitioners’ claims under GBL § 349 and'olaimsvunder'Exeoutive

§ 5015(c) insofar asstheyiare:based on

-

illegal conduct in violation of GBL § 349, but'otherwise denles

those respondents’
and (7).

I. Sussman, P.C.)

motion.

Sussman,

C.P.L. R

§§ .404 (a

), 3211(

)(

),

»(5),

The court also grants the motion by respondents Joseph

and Babad to d1sm1ss the petltlon

against these attorney respondents.

3211 (a) (7).

C;P.L.R;

§§ 404(

a)}

The Northern Leasing respondents shall -serve and:filé.an

nleasing.190
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ansWer'to the petition within five days afterwservice of this:

'order w1th not1ce of entry unless petltloners agree to a 1onger

! 4perlod. C. P L.R. § 404( ). Petltloners or the Northern Lea51ng

| ' »respondents may re-notice the proceedlng con51stent w1th C P. L Rﬁ-

! ’ | § 404( )3 Th1s dec151on constitutes the court S. order and
judgment dlsm1551ng the petltlon s c1a1ms under GBL- s 349, ‘claims

é under Executive Law § 63(12) and c.p. L.R. § 5015(') 1nsofar as

\ ). ' they are based on 111ega1 conduct in v1olatlon of GBL § 349 and

clalms agalnst the attorney respondents .

| DATED: November 17, 2017 ' o o S

LUCY BILLINGS, J.5.C.

LUCY BILLINGS
' J.S.C.
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