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COUNTY COURT OF THE STATE OF NEW YORK

- COUNTY OF WESTCHESTER
X
empy PRy :
THE PEOPLE OF THE STATE OF NEW: YgQRK _
. . DECISION & ORDER
- against- : Ay ﬁ]? 2{}17 h’(
: Indlctment No.: 16 0161
ot \
NATHAN IRIZARRY, COUNTY OF WESLTECRH;:-ZSTER
: Defendant. _
X

ZAMBELLI, J.

On June 23, 2017 defendant was found guilty by jury verdict of two counts of

Assaulton a Police Officer and not gu'ilty of two counts of Aggravated Assault on a

 Police Officer and Assault in the First Degree.

He moves pursuant to CPL 330.30 (1) to set aside the verdict on the grounds

that the court committed reversible errorin givinganunprompted instructiontothe -

jury during jury deliberations after fully résponding toa jufy note and on the further.

ground that the evidence was legally insufficient to esta blish defendantintended to

- prevent Police Officer Oliveri from performing a IawaI duty.

The People respond that Defendant has not preserved the issue concerning
the supplemental instruction and further that the Court’s instruction was entirely
appropriate in as much as it provided a méaningful response to the jury note which

wés immediately‘/ requested by the People and after which the defense was giiven'va_n

' opportunity to be heard prior to the further jury instructioh. 'T_heylfurthe’r counter -

/



A

that the evidence of intent was legally sufficient.

With r_egar,d to the note in question, the jury sent in a note requesting the

2 following:

“Can the Judge please define intent and tell us if it must ha'pbén befpre 'an )
a.c;cion' o‘r’ if it can ngpen af_tér an eveﬁt Has startea”

' l;’Can theJudge redeAfine'the diffe’ren'ce between Assaultin the First Dééree and
Aggrévéte'cj As;séult on a Police Officér"

A copy of the notle .was prdvfded to tﬁe parties; thé note was read inta the
r'ecord'.. Thé ;ourtind‘icéted it would re-read the expénded- intent charge and

reinstruct the jury on the elements of each crime which proceduré was consented

to by tlje parties. The Court called the jury into the courtroom, re read their note to

‘them and reinstructed them on the expanded intent instruction and both counts. -

The"jury was sent"back into the ju‘ry room to resume deliberations. The District
Attéfney aI‘mo‘s}t i'mmediately (w"ithin eight minutes) askéd'the co’u'r.t to give an
additional instruction reanZ’ing't-hat based:on fhé téstiﬁwony of‘Ser'geaAmt McGOinn‘,
thelcqurt had not meéni_ng’fu‘lxly answered thé jury’s first due‘stion, to wit, “tell u$ |f
it (‘ir~1t'eAnt) must ha'pben before an‘acti,o'n.or if it ‘-c_an happen after an event has
;tarted”. Defense ;QUhsel objected. The éourt agree.d.with the Peo.p.le', indicated ‘_

the further instruction and gaVe the sUprementaI instruction to the jury.
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At the outset, the court finds tﬁat both counts were supported by legally

sufficient evidence and more part_icularly that the ‘People. met their burdeh of

- establishing that defendant acted with intent to prevent Police Officer Oliveri from

performing a lawful duty. (See, People v. Campbell, 72 N.Y.2d 602).-

With regard to the jury note, -fche court fOIIowed the procedure set forth in

~ People v. O'Rama, 78 N‘.Y.2d 270',‘ 276 and its progeny. The court prbvid'ed

meaningful notice to the parties: copies o',fthe'not’e were provided to both sides; the

‘Court read the note into the record and explained what the court proposed to tell

the‘jury' to which both Sides consented. The jury was called into the courtroom, the.
note was read to the jury, and the court instructed the jury as indicated. O’Rama
further.requires that the court provide a meéningfijl response to the jury note. ( Id,}

see also People v. I\/'Iack‘,-"27 N.Y.3d 534). In this case, the District Attorney pointed

out almost immediately that the expanded definition of intent did not answer the
jury’s question. The prosecution’s request was made in front of all pa rties.A Defense
was given an opportunity to respond. The expanded intent charge did not answer

the jury’s 'question which, bés‘ed‘ on the evidence presenf, was relevant on the issue

of ihtent at the poihfc S.ergea‘nt McGuinn was dragged by the vehicle. The:court

advised the parties thatitintended to give the supplemental instruction and told the

parties what the supplemental instruction would be. T'hejury was then brought back
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Dated White Plalns New York

" into the jury room and given the supplemental instruction. Thus, the Court complied

in all respects with O’Rama.
Accordingly, defendant’s motion.is denied.
, .The court considered the foIIoWing papers on this motion,:_

PAPERS NUMBERED

~ -Notice of Motion and Memorandum'of Law; : 1-22 -
-Affirmation in Opposition; : " ' 23- 41
-Reply Memorandum of Law i in Support of 0 42-54

Defendant s Motion;

This decision conétitutes the ordér of the court.
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