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NYSCEF DOC. NO 50 RECEI VED NYSCEF:

I-NDEX NO. 506771/ 2015

SUPREME COURT OF THE STATE.OF NEW YORK
COUNTY OF KINGS: Part 36 | R
Index No. 506771/15

Maotion Calendar No.

ANTONIO BERRY, Motion Sequence No.
‘Plaintiff(s),

DECISION./ ORDER
-against- i
Present:
Hon. Judee Bernard J. Graham

VIAD CORP, and GLOBAL EXPERIENCE Supreme Court Justice

SPECIALISTS, INC. (GES),

Defendant(s).

Recitation, as required by CPLR 2219(a), of the papers considered on the rewew v of this.
motion to: dismiss the plaintiff’s complaint pursuant to CPLR § 3212,

Papers Numbered
Notice of Motion and Affidavits Annexed.............. 1-2,
Order to Show cause and Affidavits Annexed............
Answering ATfIdavits... i eeeeereesenerererersersenssnes e 3
Replying Afidavits....vovevuremeicerrroieenmeeresossssssionsens 4
EXRIDIES vt e e sbriben e rensesicovicsnnaessnsins e sinni shonion
Other:

Upon the foregoing cited papers, the Decision/Order on this motion is as folloWs_:::-
Defendants, VIAD Corp. (“VIAD”):and Global Experience Specialists, Inc. (;‘_‘.G_E-S”)
have moved, pursuant to CPLR-§ 3212, for an Order awarding summary judgment-:@d'a
dismissal of the action brought by the plaintiff, Antonio Berry (“Mr. Beiry”), as a‘gai‘inst said
defendants. Plaintiff opposes the motion of the' defendants and maintains that theref'isé. a triable
issue.of fact as to whether the plaintiff should be considered a “special cmployee‘-”,_-aj;id whether

plaintiff’s action should or should not be barred putsuant to Workers Compensation L&wi§ i1,
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Background:

In the underlying matter, the plaintiff was working atthe Jacob K. Javits Con{zent_i’on
Center (“Javits Center”) located at 655 West 34" Street, New York, N.Y. on Decem_b;er- 10, 2014,
when he was allegedly struck by a freight cart. That cart is alleged to have been left ﬁnattend'e'd
for a brief time, and it rolled down a pedestrian handicap ramp on the concourse l_evei of the
Javits Center into the plaintiff while he'was assisting in loading a truck with freight.

Plaintiff had been employed as a forklift operator at the Javits Center. Plairi*riff also
works as a freight handler at the Javits Center, and was petfoiming that task at the .tin’.fie of the
alleged incident. It is undisputed that the standard practice at the Javits Center wa_s:tﬁat workers
would be notified in advance (usually the day prior) if they are going to bie assigned tb a job.and
whether.they should report to.work. Assignments were generally based upon 's__e'n'ioritjy._ At the.
time of the ac¢ident, plaintiff was assigned to work for the defendants and Was-taking freight
carts that had been -p_r_epacked' with various materials (desks, chaitrs, and metal 'equipn;Ent), from
the interior area of the Javits Center, rolled out through a sliding door, and down a llaildicap
pedestrian ramp. Those carts were then picked up by another employee'who was _Opc;r'ating a
forklift, and then placed in a tractor trailer which was located outside of the main .buiiding_-.

The plaintiff, by his attorney, commenced this action seeking damages for p’ef'SOnaI
injuries as a result of this incident, by the service of a-summons and complaint dated May 29,
2015. Defendantsserved their answer to plaintif_f’ s complaint on or about July 2, '20'i5.
Included with their answer were Demands for a Verified Bill of Particulars and Com‘bined_'
Demands for Discovery and Inspeetion. Defendants then-seérved an amenided VCriﬁeci.answer.-
dated August 3, 2015. The plaintiff served a response to the Demand for a Verified ]é.ill of

Particulars on or about August 24, 2017.
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Depositions were conducted of the plaintiff on April 13, 2018, as well as of 'Kén_-S'éal&
on behalf of GES on Junie 14, 2016. Further depositions were conducted-of a non—par:ty, Kenneth
Martin on December 7, 2016, and non-party, Madeline Morano on April 24, 2017: Aéde_p'os'i_tion
of Robert Baeza, a witness on behalf of GES, was conducted on February 1,2017.

Plaintiff filed a Note of Issue on or about April 28, 2017. Thereafter, this M'otii_:on' to

Dismiss, dated June 19, 2017, was filed by the defendants.

Defendanis’ covitention:

In support.of their motion o dismiss, defendants maintain that plaintiff was a ispecial'
employee of GES at'the time-of the incident, and therefore, his claim should bc:'barreél.by virtue
of the Workers® Compensation Law § 11. |

The defendants contend that a special employee is “one who is transferr.ed'_'foria_limite_d,
time of whatever duration to the service of another” (see Thonipson v. Grumman AeriaSpaCe
Corp., 78 NY2d"5'53,: 557 [1991_]). Consideration of whether one can be.deemed a spé:(':ia_l
employee includes such factors as (1) who has the right to control employee’s work; (2) who:is’
tesponsible for the paymient of wages and the furnishing of equipment; (3) who has thée--ri_ ght to
discharge the employee; and (4) whether the work being performed by the employee 1s in

furtherance of the special employer’s business (see Martin v. Baldwin Union Free Sch. Dist., 271

AD2d 579, 580,706 NYS2d 712 [2™ Dept. 2000]). Defendants assert that the key factor in
determining the status of a special employee is a finding of who “controls and d__irects;, the

mianner, details and ultimate result of the emplo.yee."'s work” {see Thompson v. Grumman

Acrospace Corp., 78 NY2d at 558).
In support of their argument that the plaintiff was a special employee, the defendants rely

upon the deposition testimony of the parties, as well as the non-party witnesses. The_éplaintiﬁ’
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testified that he was notified the night prior to the incident that he was needed for a job at the
Javits Center the following morning. The plaintiff, upon arrival (the following mo_mii;'g_),
checked inwith Charlie Jones, the Javits Center supervisor, and was told that he was being
assigned that day to work for GES. The plaintiff then reported to the GES superVisor_é..Rob'art
Baeza. The plaintiff stated that he then took his assignments-and instructions for the \iifork' to be
perforrned that day directly from the GES supervisors, The supervisors advised the pl_éaintiff that
he was to load a truck, and Mr. Baeza, a supetvisor for GES, would provide him w;th the
instructions as to how to pétrform that.task. The plaintiff testified that there were .-_o_their_ GES
supervisors present (who wore shirts bearing a GES emblem) who dir‘ectcd and-contfél'led the
‘work that the plaintiff had to perform that day (see EBT of the plaintiff Antonio:Be_rrjr, pgs. 49-
54). |

Kenneth Scala, the senior operations manager for GES at the Javits Centcr,_‘teé,_tiﬁed and

submitted an affidavit as to the role that GES played. GES had been retained by th‘er']léntemational

Council of Shopping Centers to be the general service provider for their trade show af:_ the Javits.
Center. GES hired and provided the supervisors, who wete responsible for overseein;g the setup
and tear down of the shows, but the laborers, such as freight handlers and forklift ope’éra_tors
(which included the plaintiff), were provided by the Javits Centerto GES, after GES éldviscd the
Javits Center as to how many workers were needed for a project. Mr. Scala ex'plai’n’écgl that Whil'e.
these laborers. who were assigned to his company were paid by the Javits Center, _the;fr took their
instructions from GES. In his affidayit, Mr. Scala stated that GES had the authority to teriminate.
a worker from wotking for GES during a shift. |

Kenneth Martin, the manager of security at the Javits Center, who was respoﬁsible for

overseeing public safety officers-and other supervisors who worked for the Javits Center,
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testified that the Javits Center provided the labor force and they then worked under t_hé direction
and supervision of the general service contractors (i¢. GES).. .

Robert Baeza, who worked as a.sup_ervisor for GES, testified that he oversaw ‘éhe'l__aborers_
who were provided by the Javits Center. As a‘supervisor, he provided the i'nstru'c'tionis to'the
laborers as to wheré to £0 and what work to perfb'rm.

Finally, Madeline Morano, who worked for the Javits Center as the Mana_ger_'(éif Healih
and'Sa'fety_, testified that the laborers are Javits Ceniter employees who are leased to thic- 'ge_ner’a’i
contractor. She described the Javits Center, with respect to the laborers being ass_ign‘ejd work, as
beihg _1ike a leasing company (see EBT of Madeline Morano p, 19). '

Defendants assert that since the relationship between the plaintiff-and .defendafnts should
result in the plaintiff being determined to be a special employee, the plaintiff -should"téae- barred
from asserting claims against GES under-the Worker’s Compensation Law §.11. |

As to the plaintiff’'s argument that the service of the amended or 'supplem’entai -p_leadin_g
which was served without leave of court, should be considered a nullity; defendants -Ihai_nt_ain that
the amended answer “should be considered effective when it is clear that the party wéuld have
been entitled to amend or supplement had he sought permission”, Additionally, -whefe the
amended pleading does not prejudice a substantial right of a party, the failure to seeképrior leave

is an irregularity which may be disregarded”. _(Felix.v. Tischler, 422 NYS2d 446, -4-45;-7, 73 AD2d

609 [2™ Dept. 1979]). The defendarits assert that the affirmative defense of Wor-kersz’

Comperisation is a defense that can be freely asserted up to the verdict at trial (see: Goodarzi v.

City of New York, 217 AD2d 683, 684, 630 NYS2d 534 (2" Dept. 1995) quoting Murray v. City
of New York, 43 N'Y2d 400, 407, 401 N'YS2d 773 [1977]). :
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Plaintiff’s contention;

‘The plaintiff, in opposing defendants’ motion for summary judgment, maintai’éns that the
evidence fails (o establish that the plaintiff was a special employee of GES as it rclateis'_to
Workers Compensation Law-§ 11. Inaddition, plaintiff contends that the deferidants. éfail'ed to
properly amend their answer to include the workers’ compensation law as an-afﬁﬂnaﬁve-
defense,’ .

In support of the argument of Mr. Berry that he was an employee solely of't_hé Javits
Center, the plaintiff maintains that he has been employed at the Center since 1996, in:itially-as'ra;
freight haridler and ywas later promoted to a forklift operator after receiving the :nc_ces'éar'y training
by the Javits Center. The plaintiff had received a W-2 tax form from the Javits Cent'efr for every
year of his employment since 1996. |

The plaintiff maintains that what is essential to creatihg_a special employmenft
relationship, is whether the working relationship with the injured plaintiff Was.Sufﬁcfent' in kind
and degree so that this special employer may be deemed plaintiff’s employer (see Baﬁtistg V.
David Frankel Realty, Inc., 54 AD23d 549, 550, 863 NYS2d 638 [1 Dept. 2008]). W}liie

plaintiff acknowledges that who controls and directs the manner, details and ul_timate; result of
the employee’s work is an important factor, that 15 'not'necessarily'determinative-(seeé‘-g'cgm_
Bigley Bros., 309 NY 132 [1955]). The other factors to consider are who is responsifb.l’e for the
payment of wages, who furnishes the worker’s eéquipment, who had the right to hire .énd.

discharge the warker and whether the work being performed was in furtherance of 't'hj'_e. special

1. .On or about August 3, 2015, the defendants served an amended aniswer to plaintiff’s complaint
which ineluded the workers compensation law as an affirmative defense. :
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employer’s or the general employer’s business (see Thompsen v. Grumman Aerosﬁacfe-'Corp., 78
NY2d at 560).

Plaintiff maintains that on the day of the accident, he was assigned by Mr._Baejz to load-a
truck in the moring, and in the afterricon, he was in the process of loading a trailer '-when the
accident-occurred. The plaintiff alleges that immediately before the accident, in o'rdeLf to
expedite the process, Mr. Baeza assisted in briﬁg’ing a.cart to the top of the ramp so t'hiat. it would
be ready for pick-up by the forklift for loading. However, when the wheels of the--'carét ‘were
allegedly not “chocked” (something is placed at the wheels to stop it from rolling), t_h{jé_ cart rolled
down the ramp and struck the. plaintiff (see EBT of plaintiff pgs. 64-65). The piaintiff contends
that-GES never provided any training to the plaintiff nor did they have a-meeting witl*i any of the
Javits Center employees on the morning of the incident, all of which is:‘important c'ritei:‘ria that
should be considered when determining whether plaintiff was a special employee.

In support of its opposition to this motion, the plaintiff also refers to the d‘epos;iﬁon-
testimony of both the parties and non-parties. Kenneth Scala, (senior operations maﬁ_‘iag'er for
GES) testified that it is the Javits Center who provides freight handlers and -carp_enfers% for the
GES jobs. While these employees, such as the plaintiff, take their instruction from GES
supervisors while on a shift, they are nonethéléss W-2 employees of the Javits C_cn_te_ré who are-
paid by the Javits Center (see EBT of Kenneth Scala pg. 27). |

Keénneth Martin testified that the Javits Center employs a labor force of teameters and
carpenters who are contracted out to general service providers, The-general service I:;roviders-
(GES) paid the Javits Center for the laborers® services and the Javits Center would ‘t_hien pay the
laborers (see EBT of Kenneth Martin pgs. 15-16). |

Plaintiff contends that defendarits’® sole argument for finding that the pl_ahltiffé;Was a

special employee was that the GES supervisor determined the order in which its equibment_
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$hould be loaded. The plaintiff alleges that the GES supervisor could not fire.or f_erm;inat_c an
employer, but rather they could only remove an employee from working on a parti‘culiar
assignment. In addition, there is no indication that GES controlled or detcrm_ined"the_jir work,
hours, schedules or vacation, had the authority to discipline them or provided them W1th
equipment or supplies-to perform their work.

The defendants contend that the evidence submitted by GES does not demons;étrate a
“working relationship” with the plaintiff “sufficient in kind and degree” to. ju:s_tify-dee}r'nin_g_ GES

to-be plaintiff’s employei (see Cardona v. Ho-Ro Trucking Co., Inc., 83 AD3d 428, 429, 920.

NYS2d 334 [1% Dept. 2011]). The defendants contend that the situation in Cardona 1s similar to
the facts in this case, where the Court in Cardona determined that defendant Ho-Ro Had.-failed to
meet its burden in establishing that the plaintiff was a special emiployee. In that mattje'r_, the
plaintiff, an‘employee of a non-party AZM, was operating a.cab owned by AZM, and hauling a
trailer owned by defendant Ho-Ro. AZM had contracted with Ho-Ro to haul _.'and"deljiVG'r'traiIers
on behalf'of Ho-Ro. Factors that the court considered in not finding a special Cmp_losfee
rcIaﬁOnsh'ip.-were that AZM owned the cab that the pl_ajﬂtiff had operated and was reéponsible for
its maintenance, that AZM and not Ho-Ro determined how plaintiff got pa’id,-and.AZéM trained
plaintiff before he began to haul loads on behalf of Ho-Ro. |

In addition, the plaintiff maintains that the defendants have not CO_IIlpIiCd’Wiﬂ_‘;l the
provisions of CPLR § 3025 which permits a pleading to be amended within 20 days.i)f its service
without leave of Court. Here, the defendants served an amended answer over 30 da_yis after its
1initial answer and without leave of Court. As such, the _p‘lainfiff maintaing that the ax:hend_e_d

answer should be deemed to be a nullity and not to be considered by the Court.
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Discussion.

This Court has reviewed the submissions of counsel for the respéctive parties, and
considered the arguments presented herein, as well as the applicable law, i making théis
determination with respect to the motion by the defendants which seeks a dismissal o‘f;p‘l'aintiff-s
complaint. _

At issue before this Court, is whether the plaintiff should be considered a sp‘ec:i'al
employee, and whether plaintiff’s action should or should not be barred pursuantto .Workers‘
Compensation Law § 11. .

“The receipt of workers compensation benefits is the exclusive remedy that a _\iyorker' may
obtain against an employer for losses suffered as a result of an injury sustained in the jcourse_ of

employment” (Charles v. Broad St. Dev., .LLC, 95 AD3d 814, 816, 947 NYS2d 518 [2002‘]);_

Munion v. Trustees of Columbia Univ, in City of N.Y., 120 AD3d 779, 991 NYS2d 460 [2

Dept. 2014]); see Workers” Compensation Law § § 11, 29[6]). As-a result, the ernpl'())_;zea who is

entitled to receive compensation benefits may not sue'his or her employer in an _ac'tio'r:i at law for

the injuries sustained (Fung v. Japan Airlines Co., Ltd., 9 N'Y3d 351, 358-359, 850 N'YS2d 359
[2007], quoting Thompson v, Grumman Aerospace Corp., 7§ NY2d at 560). A persén may be
deemed to have more than one employer-for purposes of the Workers’ Compensationé_Law-_, a

genieral employer and a special employer” (Alfonso v. Pacific Classon Realty, LLC, 101 AD3d

768, 769, 956 NYS2d 111 [2012] quoting Silkas v. Cyclone Realty, LLC, 78 AD3d 1;44, 150,
908 N'Y$2d. 117 [2010]). “A special employee is ‘one who is transferred fora Timited time of

whatever duration to the service of another’, and limited liability inures to the bene'ﬁt;_-of both the

general and special employer” (Fung v. Japan Airlines Co., Ltd., 9 NY3d at 359, quoﬁn‘g

Thompson v. Grumman Aerospace Corp., 78 NY2d at 557). “The receipt of.Workefs

Compensation benefits from a general employer precludes an employee from 'cor'mn'éncing: a
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negligence action against a special employer” ( Pena v. Automatic Data Processing, Ihc - 105
AD3d 924, 963 NYS2d 357 [2013]). '

“A person’s categorization as a special employee is usually a question of fact'?;’, However,
“the determination of special employment status may be made as a matter of law wheér_e the
particitlar, undisputed critical facts compel that.conclusion and present no triable isSul_fe:of fact
Thompson v. Giumman Aerospace Corp., 78 NY2d at:557-558. Many factors are -Wféi_ghedj in
deciding whether a special employment relationship exists, and generally no singl_e-feéctor.is
decisive. As set forth above, the principal factors that courts have considered are-‘-‘wlj‘m_o has the
right to control the employee’s work, who is responsible for the-payment of wages and the
furnishing of equipment, who has the right to discharge the employee and whether thfe work
being performed was in furtherance of the special employer’s or the general emp_l'ciyeir’s business.
The most significant factor is who controls and directs the manner, details and ulti’ma;te result of”

the-employee’s work™. (Schramm v. Cold Spring Harbor Lab., 17 AD3d 661 -_,_-'793 N’iﬁf’SQd 530

[2005]; Gonzalez v. Woodbourne Arboretum, Inc., 100 AD3d 694, 954 NYS2d 113 t20'12]).
Here, the defendants demonstrated through the de_p_os’ition testimony of the -peirfi’es as well
as the non-parties, that GES controlled and directed the manner and details of the p‘laéinti'ff"s' work
when the plaintiff was assigned to this service contractor. The plaintiff’s EBT testimbny.provi_des
an acknoWled:_gment that when he.is assigned to work for a general contractor that he‘j is under
their exclusive supervision, It undisputed that it was common knowledge and the cuésto_rn_ and
practice at the Javits Center, that the employees relied solely upon entities/ g‘cnetal.'céntractor's‘
such as GES, (who conducted various shows at the Center) for their employment.. T..lile‘ procedure
that was utilized at the Javits Center was that an entity who was contracted to do -wofk with the
Javits Center would contact the Javits Center and advise them as to how many-workérs- they

needed for a project. A worker, such as the plantiff, wQu_Id then be advised as to thé_ need for
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his/ier services. The worker wotlld then report to the Javits Center and be assigned to_;- work for
that entity. The supervisor for that entity would dictate the work that the .-employee_wté)uld
petform, and the employee ‘would be under-the control of that entity until the -as_sign'mén_t was
completed or he/she was remioved from that project by that entity.

In considering whether the defendants have set forth sufficient criteria that ji's'nieede_d for
establishing that the plaintiff was a special employes, this Court finds that the defendaénts_have
provided ample evidence that they fully supervised the plaintiff while he was ass'i"gne_ci to them,
they had full autoriomy to remove a worker from a project, they provided their own e'(iui_pment.
and the work being performed was in furtherance of their business.

A special employee relationship exists where an €ntity had the authority to -rcn_il_t)vg the
plaintiff fiom a job and the work that the plaintiff performed was in furtherance of -the;-
defendant’s business (see Navallo v. R.P. Brennan Gen. Conrs., 87 AD3d 683, 928 NYS2d 605

[2 Dept. 2011]). Therefore, the defendants established their prima facie enﬁtlemené to g
judgment as a matter of law dismissing the complaint. |

In opposition to the prima facie showing of the defendants, tfh‘e-plain’tiff :makeﬁ several
cogent arguments, but net enough to:offset the argument b_y the defendants that _plaintiiff ‘was.a
special employee.. The plaintiff maintains that it was the Javits Center who trained thé-
emplo.yce's to be laborers and fork lift operators and who provided the W-2's for the efrnp‘l'oyees.
However, the involvement of the Javits Centér appears to be limited to those aspects, as well as
the fact that they arrange for the employees:to work for these géneral service confract;)rs at the
Center. These geéneral service contractors contract with the Javits Center to do work by
employiing_-thesef laborers and forklift operators, who are supervised by ‘the staff of th‘é;-gene'ral
service contractors. This way 'of doing business has been a continuing practice and _to? decide that

a special relationship does not exist here, would subject every contractor who utilizes:the Javits

11
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Center employees to-a potential personal injury action without the protection of the Wforke_rs_"
Compensation Law. Accordingly, the Court finds that the plaintiff has failed to raise %i._.triable _
issue of fact with respect to the plaintiff being a special employee.

In addressing the timing of defendants® amended answer, a party may seek to éxme_n'd its
pleadings at any time by leave of court or by stipulation of the parties, pursuant to CP_LR § 3025.
“Leave to amend the pleadings-shall be freely given absent prejudice or-s_ur’priSe_resuliting

directly from the delay (see MCCaske_v,.Uavies and Assocs., Inc. v. New York City chal’th &

Hosps. Corp., 95 N'Y2d 755, 757, 463 NYS2d 434 [1983]). Here, while it appears th‘a;{
defendants” amended answer was served upon the plaintiff thirty days after the initial é-answ'er' and
without leave of Court, (whidh plaintiff correctly states should have been done) it has? been held
that where an amended pleading “does not prejudice atiy substantial right of the-o_theré'party', the

failure to seek prior leave is an irregﬁlaﬁty ‘which may be disregarded (see Matter of Association

for Preservation of Freedom of Choice v. Shapiro, 14 AD2d 800, 220 N'YS2d.696 [2-“;d Dept.
1961]). The delay in'moving to amend the pleading is not per se a proper ground to cieny the

motion in the absence of a showing of actual prejudice (see Hillenbrand v. 3801 Réview Place

Inc., 72 AD2d 554,420 NYS2d 766 [2™ Dept. 1979]). The plaintiff has not set for'théth'at he
have been prejudiced by the thirty day delay in defendants amending theit answer, O"riby
defendants not seeking leave of court within-which to do so. Moreover, the defensefd:f worker’s
compensation can only be waived by the defendant if the defenses are 'compl'etel_y i gnf'ored, and

they can be raised at any time until a final disposition of the matter. (see Murray v. New York,

43 NY2d 400, 401 NYS2d 773 [1977]). Therefore, the argument by the plaintiff .thai the Court

should consider the defendants’ amended .answer to be a nullity, is deried.
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Conclusion: |

The motion by defendants VIAD Corp, .and Gliobal-EXper.ien'ce--Sp‘ecialist‘s,_Intéz',. for an
Order awarding, summary judgment and a dismissal of the action of the plaintiff, A_n_t_ojnio_ Berry,
as-against said defendants, pursuant to CPLR §3212, is granted. |

This shall constitute the decision and order of this Court,

Dated: December | 59,2017
Brooklyn, New York ENTE

Hor Bernard J. Grahant, Tustice
Supreme Court, Kings County
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