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|
I? this class action seeking recovery of rent overcharges
from d%fendant owner of London Terrace Gardens, a housing complex
in the |Chelsea neighborhood of New York County, plaintiffs’
motion |for partial summary judgment claims that plaintiffs will
seek prejudgment interest on any retroactive overcharges.
C.P.L.ﬂ. § 5001(a); N.Y.C. Admin. Code § 26-516(a); 9 N.Y.C.R.R.

|
§ 2526.P(a); Borden v. 400 55th St. Assoc., L.P., 24 N.Y.3d 382,

392 (2004); Mohasgssel v. Fenwick, 5 N.Y.3d 44, 51-52 (2005).

Therefore defendant moves for permission to refund to plaintiff
class members defendant’s calculation of the overcharges
defendant owes to mitigate the potential prejudgment interest
that thé court ultimately may award. Plaintiffs do not oppose
such reéunds, but do oppose the condition defendant seeks to
impose #n the refunds: that they be without prejudice to
defendalt’s right to recover all or part of the refunds if the
court ultimately determines that class members are not entitled
to the %mounts defendant calculated. Since defendant continues
to chalqenge whether it is liable for overcharges retroactively,
its prosted retroactive payments conditioned on its right to
recover khem if its defense is successful expose plaintiffs to
consider%ble risk. The only way for them to avert that risk
would be to keep the refunds available for repayment and thus
deprive ‘hemselves of the very use of the funds for which

| .
interest\is intended to compensate and which plaintiffs would

have ret#ined had defendant not overcharged them. J. D’Addario &

Co., InCJ v. Embassy Indus., Inc., 20 N.Y.3d 113, 118 (2012);
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‘

Mohass%l v. Fenwick, 5 N.Y.3d at 52; St. Stephen Community A.M.E.

Church lv. 2131 8th Ave., LLC, 123 A.D.3d 642, 642-43 (lst Dep't

2014); Kassis v. Teachers’ Ins. & Annuity Assn., 13 A.D.3d 165,

165 (1lst Dep’t 2004).

To stop the accrual of prejudgment interest, C.P.L.R. §8§
3219-21! provide defendant three alternatives. Since defendant
concedes that it overcharged plaintiffs, albeit contesting the
amoﬁnt f damages owed, as defendant acknowledges it may deposit
into the court the amounts defendant considers adequate to
satisfyiany potential judgment, which plaintiffs may withdraw
only ifythey stipulate that the amounts do satisfy plaintiffs’

that C.

l
claims.| C.P.L.R. § 3219. For this reason, defendant insists
i.L.R. § 3219's procedure is less favorable to plaintiffs

than de#endant's proposal, but defendant’s proposal surely is
less fa*orable to plaintiffs if they must repay the amounts
accepted after continued litigation in which defendant succeeds
in its defense to retroactivity. Moreover, to be effective, a
tender of funds under C.P.L.R. § 3219 "must be unconditional,"

|

without a "reservation of rights" seeking to allow defendant’s

"defens%s to survive." Tanger v. Ferrer, 49 A.D.3d 2286, 286

(1st Dep’t 2008) .

If, however, defendant believes C.P.L.R. § 3219’'s procedure

is less favorable to plaintiffs, then such a position is no

reason fEr defendant not to use the procedure. If plaintiffs do

not with

raw the deposited funds, defendant may reclaim them.

Then, if

plaintiffs do not obtain a judgment more favorable to

|
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|
them than the amounts deposited, plaintiffs may not recover
interedt from the time of the deposit and must compensate
defendant for its defense expenses from that time. C.P.L.R. §
3219.

. Si ilarly, defendant may serve plaintiff with a written
offer tp allow a judgment against defendant on specified terms,
which if accepted by plaintiffs will fully satisfy their claims.
C.P.L.R. § 3221. If plaintiffs do not accept the terms, the
ensuing\procedure tracks the procedure under C.P.L.R. § 3219.

Defendant may offer a judgment conditionally only if
defenda$t concedes the amount of damages owed if found liable.
Then, oily if defendant is found liable, may plaintiffs enter
that qugment. C.P.LL.R. § 3220. This alternative, however, is
directl* contrary to defendant’s position here, where defendant
concedeﬁ liability for overcharging plaintiffs, but not the
damages‘owed.

Fi%ally, defendant simply may calculate the minimum amounts
defenda%t believes it unquestionably owes to plaintiffs and pay
those aﬁounts to plaintiffs unconditionally, minimizing the risk
that defendant will be determined to owe less, and stopping the
accrual pf interest on those amounts. If defendant seeks to
avoid an¥impermissible communication directly to plaintiff class
members,{defendant may make the payments to the plaintiff class’
attorney% with an explanation of how defendant calculated the

amounts so that the class’ attorneys may distribute the payments

to the c#ass members with an adequate explanation.

|
|
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S#nce these permissible remedies to stop the accrual of
prejudgment interest always have been and remain available to
defendant, the court denies defendant’s motion to employ a method
to mitilgate prejudgment interest that is not recognized by New

York’s |civil procedure, is potentially prejudicial to plaintiffs,

and is\without their consent.
|

|

DATED:\ August 17, 2017
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