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STATE OF NEW YORK
SUPREME COURT COUNTY OF ONONDAGA

PINNACLE PROPERTY MANAGEMENT CORP;
FRANKLIN PARK APARTMENTS CO, LLC; and
PARKSIDE APARTMENTS CO. LLC;

Plaintiffs;
DECISION AND ORDER
vs.
Index No. 2016EF2833
HAYLOR FREYER & COON, INC. and
STEVEN DeREGIS;

Defendants.

Buchanan, J.:

alleged that the defendantinsurance agency and the defendant individual insurance agent

should have procured insurance Coverage. In their motion, Defendants allege that there
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also differ as to whether the DeRegis email gave notice to Plaintiffs that action was

required in order to bind flood coverage. Indeed, Plaintiffs deny receipt of the email.
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their initial burden of proof.

As noted ab . -
Novermoer 75 7 ove, Plaintiffs dispute the content of discussions at the meeti
r : o in
, 2012. In their affidavits, both Garell and Hess state that they left the zg 1c;f
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obtained. Plaintiffs’ principal Donald Greenwood states in his affidavits that he sought out
Defendants specifically to remedy a lack of flood insurance Coverage that had existed
previously, that he informed Defendants of that fact, and that he relied upon Defendants’
continuing representations that flood Coverage existed.

respective computers for any sign of the DeRegis email having been received, but found
none. The Court notes Defendants’ argument that the Complaint itself contains an

allegation that Plaintiffs received “correspondence” from Defendants on or about

her to be an authorized agent of Plaintiffs, and Unacceptable to rely on an email to provide

notice to Plaintiffs without a follow-up through formal written correspondence. Leatzow
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page entitled “Cause of Loss” which states that the proposed coverage is subject to
exclusions. The form then states, “Some exclusion examples are as follows”. The ensuing
listincludes “Flood”. The proposals for 2012-2013 and 201 3-2014, however, also include
proposals for flood coverage, albeit not for the specific properties that are the subject of
this action. The proposal for 2014-2015 does not include a proposal ‘for flood coverage,
although the record includes statements by both sides that Defendants had placed flood
coverage for some of Plaintiffs’ property that year. The various affida‘vits submitted here
also indicate that the proposals were discussed at the annual review meetings, but they
do not appear to be an “offer” of coverage or an order form to be signed or initialed by

Plaintiffs. The proposals themselves, therefore, do not appear to tell the entire story.

Viewing the record in a light most favorable to Plaintiffs, it app?ars that there are,
at a minimum, questions of fact as to the discussions had at the 2012 meeting, whether
the DeRegis email was received, whether that email functioned as noti‘ce to Plaintiffs that

action was required in order to obtain the coverage requested, and whether the exclusion
language in the Insurance Proposal documents gave notice to Plaintifl‘s that they lacked
flood insurance coverage on the subject properties.

Itis worth noting that Defendants submit their own expert affidavi'g inresponse to the
Leatzow affidavit, in which defense expert Burl Daniel offers his own arﬁalysis of the facts
and finds fault with the conclusions reached by Leatzow. The Daniel i’\fﬁdavit serves to
reinforce the presence of factual questions. The differing expert opinions, like the
contradictory affidavits as to the receipt of the DeRegis email and Gare I's authority to act
for Plaintiffs, set up questions of credibility and of fact that are not appropriately resolved
On a summary judgment motion (see e.g. Dillenbeck v. Shovelton, 114 AD3d 1125 [3d
Dept 2014]; Rosenbaum v. Camps Rov Tov, 285 AD2d 894 [3d Dept 2001 I). ltis not
necessary to reach the question of whether a special relationship existed between the
parties in order to determine that Defendants’ motion must be denied as to the first cause
of action for breach of contract and the second cause of action for negligence and
professional malpractice.

2. Negligence. Defendants argue that Plaintiffs’ third cause of action for negligence

is cumulative and nonsensical. Defendants’ initial memorandum of law points out that

5
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Defendants are not the issuers of insurance Coverage and that they do not adjust claims

(the failure to do so being the gravamen of this cause of action). Ho

offer no factual allegations as to this argument in any of the affidavits submitted in support

of their motion. Therefore, Defendants fail to carry their initial burden of proof as to this

wever, Defendants

cause of action and their motion must be denied accordingly.

3. Promissory Estoppel. Likewise, Defendants limit their arguTent as to Plaintiffs’
fourth cause of action for promissory estoppel to their initial memorandum of law.
Defendants characterize this cause of action as a ‘repackaging” of the lirst cause of action
for breach of contract, which must fail for the Same reason - Plaintiffs’ failure to authorize
Defendants to bind coverage in response to the DeRegis email of November 29,2012. For
the same reasons discussed above in relation to the breach of contract claim, Defendants’
motion also fails as to this claim.

The parties’ remaining contentions have been considered, but do not altér the
outcome of this motion. Therefore, in consideration of the foregoing it/is hereby

ORDERED, that the motion by Defendants to dismiss the Complaint herein,
converted by the Court to a motion for summary judgment, is denied.
Dated: 3;\4 19 oY)

ENTER.
Thomas D. Buchanan
Supreme Court Justice

Papers considered:

Notice of Motion: Affirmation of Anthony Green, Esq., with exhibits: Memorandum
of Law; Affidavit of Hon. Donald Greenwood, with exhibit; Affidavit of Paula Garell; Affidavit

with exhibit; Affidavit of Robert Galusha.
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