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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : PART 32

--X
EDWARD KOLLER,
' Index No. 153221/2017
Plaintiff, ~ Motion Seq: 001.
-against-
PAUL STAMATI GALLERIES, PAUL STAMAT]I,
GALLO & DARMANIAN, NICHOLAS ANTHONY
GALLO III, and DENISE DARMANIAN,
- DECISION & ORDER .
ARLENE P. BLUTH, JSC
Defendants. o
X

The motion by defendants Paul Stamati and Paul Stamati Galleries (collectively “moving
defendants™) to dismiss the comnlaint is grelnted. |
Background ”

This case is about a piece of art sold by the moving defendants to plainﬁff in November
2007. Plaintiff alleges that he was told the artwork was completed by well-known artist Edgar
Brandt. Pla1nt1ff paid $80,000 for the piece.

Plaintiff alleges that he later discovered that the \_lalue of the artwork was artiﬁeially
inflated by his interior designer, Alexander Fradkoff, who received a commission for facilitating
the purchase. Plaintiff contends that the ac‘_cual value of tlle Brandt piece was about $40,000 and
that Fradkoff increased the price so that hi‘s commission would be higher. N

In Se_pfember 2009, plaintiff’s counsel contacted defendant Darmnnian (an attorney for
the moving defendants) to help facilitate a potential settlement .legafding the purportedly

overvalued art. This dispute eventually settled when moving defendants paid $15,000 to plaintiff
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and the parties exchanged general releases. Plaintiff maintains that he relied on a letter from
" Darmanian in which she stéted that a leading éuthority on works: by Brgndt, Joan Kahr, was
going to include a photo of the piece in an upcorﬂing edition about Brandt’s life.

In 2015, plaintiff de;:ided to sell the art, and after having troublé with an auction-house
accepting it, plaintiff contacted Joan Kahr and aske;i her to look at the subj ect artwork. Kahr
responded in Apfil 2015 and allegedly denied that she had ever looked at the piece before and
said that she could not authenticate it Because it did ﬁot have Brandt’s signature. |

Plaintiff claims that he would not havé set’tl_ed his dispute for $15,000 if Darmaﬁian had
not falsely represented that Kahr had inspected the piece and was going. to include it in her
treatise about Brandt.  Plaintiff claims that the value of the art is éigniﬁcantly less because Kahr
could not authenticate it-as a Brandt piece.!

The moving defendaﬁts seek dismissal of the complaint on the g’rourid that they entered
into a settlement agreemér}t regarding the sale of this artwork on November 25, 2009 and
received a general release. The moving defendants argﬁethat this gerierél release bars the
instant lawsuit.

In opposition, plaintiff argues that the dispute in 2009 was about the value of the piece
relating to a purported fraudulent scheme to increas'ebFradkoff s comrhission. Plaintiff insists ,
that the dispute here is about the authenticity of. the art (whether if is a Brandt) rather than its

value. Plaintiff acknowledges that both claims deal with fraud, but that the instant complaint

'Plaintiff never alleges that it is not a Brandt, he just alleges that it could not be
authenticated. Obviously, however, it would be worth more 1f it could be authenticated as a
genuine Brandt.
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focuses on a different fraud claim; that the - moving defend_ants rep_r‘esented_the art was authentic
when they knew the art was not a Brandt |
Plaintiff empha51zes that to the extent that the movmg defendants 1n51st that the art is an
authentic Brandt p1-ece, then there was a mutual r'n1stake regardmg the -general release——. both
parties thought they uvere reaching a settl_ement. about an_ authentio -Brandt. |
In reply, the moVing ‘defendants claim that authenticitS' and value are interrelated;
therefore the general release apphes to the instant complalnt The movrng defendants also claim
that there was no mutual m1stake and that plamtlff was put on not1ce of mater1al facts prror to
signing the release. The movmg defendants 1nsrst that plamtrff did not-conduct the proper due |
: diligence prior to signing the general release and dld not seek to 1nclude cond1t10nal language in
| the general lease that mlght have permrtted the mstant clalms “
Discussion | |
. “On a motion to dismiss pursuant to CPLR3211 the pleading is to'be afforded a liberal
| - constructlon We accept the facts as alleged in the complamt as true accord plaintiffs the benefit
of every possible favorable 1nference and determme only whether the faets as alleged ﬁt within -
any cognizable legal theory”‘(_Leon v Mc_irtinez,’ .84 NY2d 83, 87-88, 6-14 NYSZd(97_2_ [1994]
[citations omitted]). | | |
“A release. may [not] be treated lrghtly It 1s a"'jural,_ act of high_ signiﬁcance_'without which
the settlement of dispute_s .would be rendered:all but impossible., I_t should .never be co‘nw;/erted
into a starting point for,renewed lltiéation eX‘cept under_ c}ircumstanees and under rules which
would render any other res.ult a grave injustice.. It 1s for th_is reason that_vthe.traditional-bases for.

setting aside written agreements, namely duress, illegality, fraud or mutual mistake, must be
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established or else the release stands. In the instance of mutual mistake, the burden of persuasion
is on the one who would set the release aside” (Mangini v McClurg, 24 NY2d 556, 563, 301
NYS2d 508 [1969]).
“A party cannot overturn the settlement of a dispute astoa particular matter . . . on the
ground that it reasonably relied vupon a representation by its adversary in the settlement
. negotiations, as to that exact point. In other words, when a pafty releases a claim for fraud, it can' '
later challenge that release for fraudulent inducement only by identifying a separate and distinct |
fraud from that contemplated by the agreement” (Centro Empresarial Cempresa S.A. v America
Movil, S.A.B. de C.V., 76 AD3d 310, 317-18, 901 NYS2d 618 [1st Dept 2010] [internal
quotations and citations omitted]).
The instant release states that:
“Edward R. Koller as Releasor, .in consideration of the sum of one dollar and other
good and valuable consideration received from Paul Stamati and Paul Stamati
Gallery, as Releasees, receipt whereof is hereby acknowledged, releases and
discharges Releasees, Releasees’ heirs . . . assigns, affiliates, officers and directors,
from all actions, causes of action, suits debts, dues, sums of money, accounts,
reckonings, bonds, bills specialties, covenants, contracts, controversies, agreements,
promises, variances, trespasses . . . claims, and demands whatsoever, in law,
admiralty or equity, which against the Releasees, the Releasor, Releasor’s heirs,
executors, administrators, successors and assigns ever had, now have or hereafter
can, shall or may, have for, upon, or by reason of any matter, cause or thing
whatsoever from the beginning of the world to the day of the date of this Release. .
.. This Release may not be changed orally” (NYSCEF Doc. No. 7 at 4).
The Court finds that this general release bars the instant complaint. Plaintiff executed a

release that discharged any claims he had or might have in the future with the moving

defendants. Although plaintiff tries to characterize his instant causes of action as somehow
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separate and distinct from the claims discharged in the release, the language included in the
release does not cohtemplate specific disputes. It releases all claims.

Plaintiff should have included conditional language in the release if he wanted to narrow
its scope. As the First Department held in Centrb, “if plaintiffs did not wish to forego suingona -
fraud claim they might discover in the future, these sophisticated and well-counse’led‘entities
should have insisted that the release be conditioned on the truth of the financial information
pyovided by defendants . . . on which plaintiffs were-relhy_ing’; (Centro, 76 AD at 320). Here,
plaintiff could have, for example, insisted that language be included sfating that the release did
not apply to claims. which plaintiff did not know about or suspect to exist at the time he signed
the release (see e. g.‘,’ G0s1;1ile, Inc. v Levine, 81 AD3d 77, 83, 915 NYszd 521 [1st Dept 2010]
[noting that plaintiffs had included an express warranty as to the veracity of information
provided]). Plaintiff could also have included language stating that the piepe wés an authentic
Brandt. And plaintiff could have tried tol limit the release to all claims regarding ‘excess
commissions, but he did not. |

Plaintiff may not avoid hisl obliggtiqns under the geheral release because he failed to
exercise proper due diligence. “But where, as here, a pafty has Been put on notice of the éxistence.
of material facts which have not been documented and he nevertheless proceeds wit.h a
transaction Withéut securing the-available documentaﬁon or inserting appropriate lang}lage in the
agreement for his protection, he may truly be said to have willingly assumed the business risk
that the facts may not be as represen_t\ed. Succinctly put, a party will not be heard to complain
that he has been defrauded whén it is his own evident lack of due care which is fesponsible for

his predicament” (Rodas v.Manitaras, 159 AD2d 341, 343, 552 NYS2d 618 [1st Dept 1990]).
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Here, plaintiff alieges that he relied upon Ddrmanian’s purportedly faise assurance that
Kahr (the Brandt expert): would include the piece in her upcoming book. According to plaintiff,
this letter was dated July 23, 2009 and the dispute-v settledvon November 25, 2009. For some
reason, plaintiff did not Ihake any effort tovco.n'tact Kahr (or anyone else) to confirm that
representation or ascertain the value of the art. Tltle'factvis that in 2009 plaintiff complained that
he overpaid for the artwork - in order to know how much.he oyerpaid,. due diligence would
require getting the artwork appraised.. Instead, plaintiff waited until 6 years after signing the
general release to contact Kahr even though he knew that Kahr was an expert and available

| before he signed the release. If plaintiff hadh reached out to an e;<pert prior to signing the
agreement, that person would have inevitably considereci the authenticity of the piece—
undoubtedly the most crucial aépect 1n detei’mirﬁng artwork’s value.

Moreover, the basis for plaintiff’s doubts about the authenticity of the piece~ the absence
of Brandt’s signature— was a fact in e>-<istence when piainﬁff bought the art and signed the
release. Again, plaintiff did not conduct the necessary due diligence before signing the subject

release. Plaintiff cannot now avoid the release beeause he neglected to have the artwork valued

before he agreed to release defendants in exchange for a refund.

Summary

In 2009, plaintiff claimed he overpaid for the.artwork Because of an inflated commission.
He claims he paid $80,QOO for artwork thgt Was worth $4Q,OOO - how did he cofne up withthe
$40,000 figure? Whoever gave him that $40,000 assessment led him to negotiate a refund from

defendants. Certainly, he could not have relied upon the representations of the moving

Pége 6 of 8

7 of 9



["FITED_NEW YORK COUNTY CLERK 017 247/ 2018 02: 54 PV |NDEX NO. 15322172017 |

NYSCEF DOC. NO. 26 : T RECEI VED NYSCEF: 01/24/2018

defendants or their attorneys - hé must have had some investigation to give him that value, but -
now he claims that it was not even worth $40,000; that assertion is not'based on representations
from the moving defendants or their attorneys. If plaintiff relied on someone who told him it was
worth $40,000, and it was not, then he may haye a claim agéinst that pervson, but not against the
releaséd parties. |
| If no one told him it was worth $4~0,OOIO and he made that figure up, then it was plaintiff S
obligatior;, before settling that claim and executing a general release, to find out how m-ucﬁ the
artwork was actually worth. Even though he knew of an'expert on the artist , he neglected to
seek her opinioh, or anyone else’s opinion (such as an auction house’s opinion), as fo the value of
the art. . - S
Besides, it makes no sense that, éfter accusing defendants of cheating him by making him
pay too much inAthe first plalce, he decided to believe them tﬁat an expert was going to put the
piece in her book - without heariﬁg from the expert or trying to contact the expert in the mbnths '
after being told of her book and before signing t.he releasé.’
Moreover, plain;iff now complains that the _értwork is not signed — but it has never been
signed, and that information was not 'concealed.b_y the moving defendants.
, | General releases cannot be ignored simply because a releasor later regrets foregoing all
“claims (past, present or future) relating to a disputé. Releases must have fmality if they are to
have any meaning. or effectiveness in settling caées. ‘Plaintiff’s efforts to draw a distinction
between the dispute over the value of the painting in 2009 and its authenticity doés not _prbVide a
ground to pemit the instant actidn to prc_‘)ceed_. To embrace plaintiff';s contention would require

this Court to insert a provision into the subject release conditioning it on the fact that the art was

¢
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authentic,>or limiting it to the commiésioné. The Court ca@ot add additional language to an
agreement negotiatéd by parties feprésented by counsel:
| Plaintiff had a éhaﬁce to investigate tﬁe value of the art, including the authénticity, before
purchasing it in 2007 or at any time until the .géneral release was signed in November 2009.
" Plaintiff cannot seek to renegotiate the terms of his settleménf with the moving_defendants

because hé finally got arouhd to speaking with an expert.‘ ' |

Accordingly, it is hereby

ORDERED that the motion to dismiss by defendants Paul Stamati anci Paul Stamati
Galleries is granted and all clainis agéinst these defendants ére severed and dismissed.

This is the Decision and Order of the Court. '

The remainirig parties are directed té appear for a prel‘iminary conference on February 8,

2018 at 2:15 p.m.

Dated: January 24, 2018 :
New York, New York o 44
: ARLENE’P. BLUTH, JSC
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