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JOAN ARAZOSA as ‘Exécutor for thetfhf-‘vi?“Iﬁaék'N64w19666§/2015
Estate of RICHARD ARAZOSA, ,;fg; S R AT
Plalntlff
- against - . - . .. DECISION AND ORDER
M G, ot Al | PECISION M-
B . . . . X e 5 -
!Defendants”

LUCY BILLINGS,  J.S.C

I..lﬂBACKGROUND-

Plaintiff.seeksudamages'for injurieslkichard'Arazosa.
sustalned due to exposure to talcum powder products contalnlng
asbestos Defendant Imerys SA flled a pre answer motlon to
dlsmlss the clalms agalnst Imerys SA based on 1ack of persona17
jurlsdlctlon over Imerys SA ma1nta1n1ng:that 1t 1s.a'hold1ng'”
company based in - France w1th no assets or presence 1n the Unlted
States. Plalntlff clalms that Imerys SA 1s the successor to
Talco e Graflte, an Itallan mlnlng bus1ness that mlned the talc
contalnlng asbestos used in cosmetic. talcum powder products to

- which Rlchard Arazosarwas-exposed’" PlaIntlff therefore sought
perm1SS1on from the Spec1al Master. to serve dlsclosure demands to
demonstrate jurlsdlctlon over Imerys SA - by connectlng 1t to Talco
e Graflte via successor or parent subs1d1ary 11ab111ty j,Onr,
October 24, 2017 ‘the Spec1al Master granted plalntlff S request‘
to serverjurisdictlonal dlsclosure demands,regard;ng_successorn -
pliability; bn NoVember‘16, 2017; the_SpeciaihMaster confirmed to
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.Imerys_sA_Qiafémaiifthdﬁfher;emaii“datedjpctoherJé4;iédi7,j;f
'constitutedeher5written”récommendationﬁsﬁf:;;”; .ri“".”
On December 18 2017 imerys-SA.moyedfto'vadate”the'Special
-Master s recommendatlon,fclalmlng that dlsclosure 1s stayed under
;C.P.LTR, § 3214(b) and that the demands are. overbroad and%unduly
‘burdensOme Plalntlff contends that Imerys SA's motlon is
untlmely under the New. York Clty Asbestos thlgatlon Case
Management Order. (CMOj and that dlsclosure is not stayed On-
January 29 2018 after oral argument on Imerys SA's motlon;
'plalntlff submltted rev1sed demands narrow1ng her 1nterrogator1es

and requests for productlon of documents PR

II.-»DISCLOSURE IS NOT STAYED UNDER\C P L'R'*§'3214(b)‘

Imerys SA contends that 1ts motlon to dlsmlss the clalms
agalnst Imerys SA trlggered a stay of d1sclosure under C.P.L. R §
: 3214(b). The CMO authorlzes the Spec1al Master to superv1se'
'dlsclosure and rule on dlsclosure dlsputes and allows partles to
seek perm1ss1on from the Spec1a1 Master to serve addltlonal
dlsclosure demands not spec1f1cally‘covered by the CMO, %CMO'§§
'VIII(B) and (C), IX(L ) CMO '§ VI further prov1des that the CMO
'governs where its prov1s1ons dlffer from the C. P. L.R: The CMO
“thus empowered the Spec1al Master to llft any stay and order
dlsclosure after defendant Imerys SA flled 1ts motlon to dlsmlss
the. claims agalnst Imerys SA »

- ITI. THE CMO BARS IMERYS SA S CURRENT MOTION

'CMO-§ III(C):requlred_Imerys{SA_tognotlfyzthe¢Special Master

by email of any objection.torher recOmmendation-within three_,
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business da?é aftef‘reqeiVing thexfécommgndétionf. The Special
Master then. must reduée‘the ruiiné,to_writinggv CMO '§ ITI(C).
Imerys SA then must present any objection to .the written
recommendation_to the Cdordinating1JUdge‘by_an order to show
cause withih-sevén.busihessidays éftér feceivihg theiépedial
Master’'s written recomﬁeﬁdation.

Imerys SA filed its order to show causé.ébjectingvto_the

Spécial Master’s recommendation'55 days afterfthe recqmmendation,
grossly exceeding the CMO’s window peribd of seven days. Even
were the court to consider Imerys SA’'s séven'days as-beginning
when the Spécial Mastér_cgnfirmed“tp Imerys(SA Novémber 16/f2017,
that her email of bctobef'24, 2017, was heriwritten

[V ' recommendation, imerys SA still took 32-daYS té appeal-by filing
its order to show éause. Based on . the unexcused untimeliness,
the court deniés Imerys SA’s'éurrént motionitd vacate the Speciai
Master’s recommendation and for .a protective order against the

disclosure demands her recommendation permits.

IV. THE SCOPE OF DISCLOSURE PERMfTTED,

ThéISpecial Master’s'order,\however; ddeStnot.prevent Imerys
SA from objecting to pléintiff'svjﬁrisdictioﬁai,disclosure' |
demands . Although Imerys SA has not yet resp9ﬂded tovplaintiff(s
demandsh it insists in support of its motioﬁﬁthat,thei_éfe>
overbroad and unduly bﬁrdehsome) Plaintiff'now has attempted to
head 6ff Imerys SA’'s pbtential objéctions byiharrowing.her
jufisdictionalvdemands-through herYCOrrespbndénce Jéhuary 29,

2018.
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‘At this juncture, the applicable standardeis simply whether

plaintiff’s demands may lead to releVant evidence fegéfding_‘

jurisdiction over defendant, evidence that confers or negates

jurisdiction, C.P.L.R;f§ 3101(a)}'Forman v. Henkin, 2018‘WL

828101, at *2 "(Ct. App. Feb. 13, 2018); SNI/SI Networks LLC v.

DIRECTV, LLC, 132 A.D.3d 616, 617 (lst . Dep’t 2015); Matter of

Steam Pipe Explosion at 41gt St. & Lexington Ave., 127 A.D.3d
554, 555 (lst Dep't 2015) not, as required towdefeatKOrﬂdefer a
motion to dlsmlss clalms under C.P.L.R. §.32Il(d), whether.'

plaintiff has shown she is likely to uncover evidence that

confers jurisdictioniv‘Latimore v. Fuller, 127 AﬁD}Bd_SZl, 522

(1st Dep’t 2015); Minella v. Restifo, 124 A.D.3d. 486, 487 (1lst
Dep’t 2015).

New York discovery rules do not condition a party’s
receipt of disclosure on a showing that the items the party
seeks actually do exist; rather, the redquest need only be
appropriately tailored and reasonably calculated to yield.
relevant information. . . . In many if not most instances, a
party seeking disclosure will not be able to demonstrate
that items it has not yet obtained contain materlal
evidence. :

Forman v. Henkin, 2018 WL 828101, at *4. Under this standard,

plaintiff has reasonebly narrowed her overbroad demands;.'
Nevertheless, the amendedvdemends;etiil include reguests_
regarding parent¥subsiaiery liabiiify.ﬂ Sinee the SpeCiéi
Master’s ruling only permitted plaintiff-toveerve-demands
regarding sﬁCCessor liability, plaintiff’svinterrogatories 19
through 23 and 28 through 32, all,regarding.barent—subsidiary
1iability, are outside tﬁe scope-ofﬁthevSpeciel Master{s,ruling.
The rationale for this limitation is thet péreﬁt liability-for a
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subsidiary is much more difficult:tq establish than successor

~

liability for a predecessor and therefore much less likely to

- form the basis for jurisdiCtionfqver a parent premised on

jurisdiction over a subsidiary than jurisdiction over a successor

premised on jurisdiction over a predecessor. A successor

- corporation may be liablé_for itsﬂpredecessorﬁs conduct if the

successor assumed that liability, the predecessor cOnsolidated‘or
merged with the successor, the éuééessor wés'é.meré~COntinuation
of the predecessof, or the’prédécéssdﬁvsoid_its aéSets Eo the
successor to escape the predeéessorfs obligations. - Abreu V.

Barkin & Assoc. Real Estate, LLC, 136 A.D.3d 600, é01-602 (1st

Dep’t 2016); Matter of New York City Asbestos Litig., 112 A.D.3d
- N B . . - .

529, 530 (1lst Dep’t 2013); Tap Holdings, LLC v. Orix Fin. Corp.,

109 A.D.3d 167, 175-76 (lst Dep’t 2013); Fitzgerald v. Fahnestock

& Co.,-286 A.D.2d 573, 575 (1lst Dep’t -2001) . See'Schumacher V.

‘Richards Shear Co., 59 N.Y.2d,239,;245 (1983) .. A parent-

corporation is not liable for its -subsidiary’s conduct unless the
parent corporation has intervened directly in the subsidiary’s
managément in disregard of its separate corporate form. Billy v.

Consolidated Mach. Tool Corp., 51 N.Y.2d 152, 163 (1980); Colbalt

Partners, L.P. v. GSC Capital Corp., 97 A.D.3d 35, -40 (1lst Dep’'t

’

2012); Silver Oak Capital L.L.C. v. UBS AG, 82 A.D.3d 666, 668

(1st Dep’t 2011); Sheridan Broadcasting Corp. V. Small, 19 A.D.3d

331, 332 (1st Dep’t 2005).
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V.  CONCLUSION

For the reasons explained above the‘ceutt denieS-defendant
Imerys SA’'S motion to vacate the Spec1al Master s recommendatlon
dated Oqtoberv24, 2017<‘perm;ttlng_plalntlff_to serve;dlsclosure
demands regarding euceessorﬂliabiiity, and .for a protective order
against that disclosufe. The court confirms tbat‘recommendation
rand permits plaintiff to serVe'defendant ImerYS SA with a@ended

. jurisdictional disclosure demands confermiﬂg with her reVisions

January 29, 2018[1andvthis decision.i.Defehdaﬁt‘Imerys.SA shall - P

respond to the amended- jurisdictional disclosure demands within

20 days after service of the demands. C.P.L.R. §§ 3120(2),

3133 (a) .

DATED: February 20, 2018

[ vagdf}rﬂh»——vs
: B . L 'tl T LUCYxBILLINGS, J.S;C.
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