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SUPREME COURT OF THE STATE OF NEW YORK = -
COUNTY OF NEW YORK: ~PART 46

T L R i
. TATJANA POGACNIK, as Executrix of the . ~  Index No. 190340/2015
1 Estate of LEON B. POGACNIK, and : T ' -
i TATJANA POGACNIK, Individually,
Plaintiff
- against - . .. . - DECISION AND ORDER
A.0. SMITH WATER PRODUCTS CO., et al., |
Defendants

LUCY BILLINGS, J.S.C.:

I. BACKGROUND

.rPlaintiff'seeks damages for the deceased Leon Pogacnik?s
1njur1es and death from exposure to materlals and equlpment
contalnlng asbestos durlng hlS employment as an archltect from
1969 to 1983. Plalntlff filed a timely notlce of-clalm‘wlth
defendant  Port Authority of New York & New Jersey'October 27;
2015 clalmlng that Pogacnlk developed mesothelloma due to his
exposure to asbestos whlle worklng -at John F Kennedy (JFK)
Airport as an architect from_“apprbximately"1972—1973." Aff. of
Marshall S. Turner Ex. A, t?l. Plaintifﬁis'chart of Pogacnik’s
history of employers and jobs1tes, an exhibit to.the complaint,
llStS.WOrk on two JFK Alrport prOJects and three other projects
whlle employed by Eliot Noyes Assoc1ates from 1973 through 1982,
but not in 1972. Pogacnlk later testlfled at his dep031tlon, in
which the Port_Authorlty part1c1pated, that he worked at JFK |

Airport on two.projects: a Northwest Airlines administration
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building during the late 1970s forfsix'to nine months, and the

Pan American AirwaYS terminal darihg the late 1970s for five to
seven months. .DefendahtvPort.Authority howfmoves*to'dismiss
plaintiff’s claime against it; maintainingithat‘the'oourt lacks
subject ﬁatter jurisdiction over the aotiohjagainst‘thetPort_

Authority becaueefblaintiff’s-notice-of_claim‘failed'to allege

that Pogacnik was exposed to asbestoe‘at JFKVAirportfduring the
‘late 19708 as plaintiff now claims .in this aotionf'_C.P.L.R;'§

3211(a)(2);

ITI. THE PORT AUTHORITY'S ‘MOTION

Plaintiff wae'required to serVe the‘PortgAuthority with'a
_notlce of . claim settlng forth "the ‘time when the place where and
the manner in Wthh the clalm arose N. Y: McKlnney S Unconsol

Laws § 7108. ' The requlrement for a notice of clalm is

ijurisdictional, “Belpasso v. Port Auth. of N.Y. & N.J., 103"

A.D.3d 562, 562 (1st Dep! t 2013) CltV of New York v. Port Auth,

of N.Y.«& N.J., 284 A.D;2drl95 195. (1st Dep t 2001)' Lyons v.

Port Auth. of N.Y. & N.J.,_228_A.D.2d 250,.251 (1st Dep’'t 1996) ;

Luciano v. Fanbero“RealtV Co., 102 A.D.2d 94"98_(1st Dep t

1984), and must be strictly construed: Lvons V. Port Auth. of
. . ! .

N.Y. & N.J., 228YA D.2d at 251- LucianO'v. Fanberq Realty Co.

102 A.D.2d at 98. The spec1f1c1ty requlred in a notice of clalm

is to allow the Port Authorlty the opportunlty to 1nvestlgate and

ascerta;n the scope'of the,potentlal claim. In re New York City

Asbestos Litig., 24 N.Y.3d 275,.282 (2014). See Brown v. City of

New York, 95 N.Y.2d 389, 392 (2000) ; Ayers v. Mohan, 145 A.D.3d
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553,v5$5v(1st_Dep;tv2616)} ?ersdn y.'Ngw York City Hous. Auth.,
| 129 A.D.3d 595, 596 (lst,bep’t 2015) . - |
: _' ' Plaintiff’s notice of;claim satisfiedithevstatutory

' ‘ | -requirements as itjspecified.that Pogaonikideveloped mesothelioma

| -as a resuit of his exposure’to asbestos while,working.at JFK

Airport'from-approximately 1972 to i973.7_N,Y: MoKinney's

Unconsoi; Laws §§ 7101, 47i08. Piaintiff’s notioe of.claim thus

confers sub]ect matter jurisdiction over her claims against the

‘Port Authority arising from Pogacnik’s exposure to asbestos while

working -at JFK Airport during approx1mately 1972-1973.
Plaintiffﬁs-notice offclaim aoeS'not_.howeveri~encompass

claims ar1s1ng from Pogacnik’s exposure to. asbestos while working.

at JFK Airport during the late 1970s. Plaintiff insists that

Pogacnik’s testimony that.he worked'at JFK-Airport during“the

late 1970s merely amplifies her notice of-olaim to co&er any |

iexposure extending through 1979, well beyond the notice of

claim’ s speCification of exposure ‘to asbestos in "approx1mately

1972—73;"' Turner Aff. Ex;,AL at 1. See Da81lvavv. C & E

Ventures, Ino .- 83 A.D. 3d. 551, 551 (lst Dep't 2011). Yet
Pogacnik testified that the two JFK Airport prOJects lasted at
most,,a total of 16 months, so that Pogacnik.could not possibly
have been exposedvtorasbestos continuouSIY-from_1973'into»1975 or
the "late /70s." 'Aff. of Jason P. Weinstein Ex. 1, at 236, 245.
Even if-1972473’is an approximation, and_Eogacnik'worked atquK
Airport‘beginning.in 1974 rather than 1973, his:exposure WOuld

have ended in 1975 at the latest. Plaintiff thus seeks to add an

4 M'Gz
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additional exposure peridd_during-the late 1970s or change the
-exposure period altogether from 1972'thrdugh,;973'to the late
1970s in her-hoticé of claim. |

Plaintiff may;not‘simply use‘"approximately"'in the notice

of claim.to.amplify the notige of claim to include the late 1970s
! - and briﬁg any'eXpoéﬁré in the laté 1§70s'uﬁdef‘the‘ambit of the
notice 6f claim.:i"Approximately"»féasonably.may-be construed to
include 1974'and>1§75, but not to include the years of the late

\ _ 1970s, 1976-1979;'.Allowing pl;intiff.td.usé."appfdkimately"'to
add three to six1years tofthe_exposure originally éléimed wéuld
deféat the noticé of claim’s purp§ée'of enabfing.the.Pbrt'

| Authority to ascertain the scope of the claim and investigate it.

In re New York City Asbestos Litig., 24 N.Y.3d at 282. See Brown

v. City of New York, 95 N.Y.2d at 392; Ayers v. Mohan, 145 A.D.3d

at 555; Person v. New York City Hous. Auth,;>129'A,D.3d 596.
Even if the Port Authority suffered no prejudice'from plaintiff’s

omission of Pogacnik’s exposure ih the late 1970s in the notice

of claim, such a fact is immaterial. Lyons v. Port Auth. of N.Y.-

& N.J., 228 A.D.2d aﬁ 251; Luciano v. FanberqﬁRealtV Co., 102

A.D.2d at 98. .. - B "

ITT. CONCLUSION:

Since plaintiff’s notice offélaim dOeé'ﬁot énéompass'
Pogacnik’s expoépre_from_1976 to 1979, the hotice'of claim does
not confer subjeét matter jurisdiction oﬁér any cléim arising
from Pogacnik’s exposure.during those yéafé._ Insofar as

plaintiff’s claims arise from Pogacnik’s exposure to asbestos at

.4} .
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JFK . Alrport durlng 1972 to 1975 however’ vthe'v'co’urt deni'es',*
defendant Port Authorlty of New York & New Jersey s motlon to
dlsmlss the clalms agalnst the Port Authorlty C P L Ry §

1211(2) (2) .
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