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NOMURA CREDIT & CAPITAL, INC,,
Third-Party Plaintiff,

WELLS FARGO BANK, N.A. and QCWEN
LOAN SERVICING, LLC,
Fhird-FParty Defendants.
X

Ins this action involving residential morigage-backed securitics (RMBS), third-party
defendants Wells Fargo Bank, N.A. (Wells Fargo) and Ocwen Loan Servicing, LLC (Ocwen)
{together with Wells Fargo, the Servicers) separately move, pursuant to CPLR 3211 {ay (13, (5),
and {7}, to disroiss the third-party complaint. The third-party complaint pleads a breach of
contract claim against the Servicers based on the Servicers’ alleged failures to notify third-party

plaintiff Nomura Credit & Capital, Inc. (Nomura) npon their discoveries of breaches of

representations and warranties regarding the mortgage loans, and on their alieged failures fo

comply with their servicing or supervisory servicing obligations (the seoond cause of action).
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The third-party complaint also pleads a cause of action for indemnification against both
Servicers (the third cause of action).

Except as noted below, the parties” argumenis in support of and in opposition i the
Servicers’ motions are substantially simtlar o the argumenis considered and addressed by the
court in its recent determinations of the Servicers” motions to dismiss the third-party complaints
in two other actions involving the same parties. (Seg generally Decision & (rder, Nomura Asset

Aggeptance Corp. Alternative Loan Trust Series 2006-54 v Nemura Credit & Casttal, Ing, [Sup

Ct, NY County, May 14, 201&, No. 653390/2012} [Nomura {2006-843]; Decision & Order,

Nomura Home Equity Loan, Inc.. Sertes 20060-FMZ v Nomura Credit & Capital. Inc, [Sup Oy,

NY County, May 14, 2018, No, 653783/2012] Nenwra {2006-FM2) The claims and

substantially similar.
I moving to dismiss the third-party complaint in this action, Wells Fargo argues
principally that Nomura’s breach of contract ¢laim is barred by Nomura’s own breaches of

representations and warrantios; that Nomura fails to adequately plead that Wells Fargo

discovered defective loans or breached any of its supervisory servicing obligations; that some or

all of Nomura’s claims are time barred; that Nomura fails to state a claim against Wells Fargo in
its capacity as Custodian; and that Nomura has no right (o indemnification frormn Wells Fargo
under the facts as alleged. In its separate motion {0 dismiss, Oowen argues principally that
impleader was improper; that Nomura fails to plead its own performance under the PSA because
its claim is premised on breaches of representations and warranties; that Nomura fails to

adequately plead that Ocwen discovered breaches or that it breached iis servicing dutics; that
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Nomura lacks standing to enforce Ocwen’s servicing obligations; that Nomura’s alleged
damnages constitate impermissibly speculative consequential damages; that Nomura has no right
to indemmnification from Oowen under the facts as alleged; that some or all of Novmura's claims
are lime barred; and that Nomura fails to plead that Oowen is Hable as the successor to non-party
GMAC Mortgage Corporation. These arguments by the Servicers are resolved in accordance

with Nomura {2006-841, for the reasons stated and based on the authorities cited in that decision.

Wells Fargo aleo argues that Nomura has no “right” to bring a breach of contract claim
arising out of Wells Fargo’s failure to enforce Ocwen’s servicing obligations because Wells

Farge’s supervisory obligations are owed only to the Trustee and certificateholders. {Wells

Fargo Memo. In Supp,, at 15.) This argument is resolved in accordance with Nomura {2006-
FM2), for the reasons stated and based on the authorities ciied in that decision.

Nomura has agreed to withdraw the portion of its breach of contract claim against Wells
Fargo in its capacity as Custodian. (Nomura Memeo. In Opp. To Wells Fargo, at 2 n 4.)

ttis accordingly herebry ORIDEREID that the motion of Ocwen Loan Servicing, LLC
{(Ucwen) to dismiss the third-party complaint is granted solely o the extent of dismissing the
third cause of action for indemnification as agaiast Oowen, and the second canse of action for
breach of contract to the extent that it purports 1o plead a claim for successor Hability Against
Oowen based on the acts of GMAC Mortgage Corporation; and it is further

URBDERED that the motion of Wells Fargo Bank, NLA. (Wells Fargo) to dismiss the

third-party complaint is granted solely to the extent of dismissing the third cause of action for

indernnification as against Wells Fargo, and the second cause of action for breach of contract o
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the extent that it pleads that Wells Fargo breached its duties as Custodian.
This constitutes the decision and order of the court.

Dated: New York, New York
May 14, 2018
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