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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 49

........................................... X
TELX-N LW YORK LLC, |
DECISION AND ORDER
Plaintiff, | Index No.: 650440/2017
-against- -
Mot. Seq. No.: 002 & 003
60 HUDSON OWNER LLC,
Defendant.
............................................ X

O. PETER SHERWOOD, J.:

I. THE FACTS

As this is a motion to dismiss, the facts arc taken {from thc Complamt (NYSCEF Doc. No. 1).

This casc involves terms of the electricity charges clause of a long term lease. Defendant 60
Hudson Owner LLC (Hudson) owns a building located at 60 Hudson Strect, New York, New York.
A predecessor’ of plaintiff Telx-New York LLC (Telx) leascd a portion of the ninth floor of the
building from defendant’s predecessor on July 6, 1999, pursuant to a lcase agreemcent (“the
Leasc™). There were various amendments to extend the term, lease additional space, and amend
other terms ol the Lease (all Telx leased space, the “Premises™). The amendments do not affect
the terms of the Lease related to electricity charges.

The Leasc provides that Telx will pay Hudson for electricity used on the Premiscs on a “cost
plus” basis,” and sets forth a formula for calculating what Hudson may charge (see id § 12). Telx
claims that Hudson is overcharging for electricity on the order of $13 Million before the filing of
thc complaint in this action and that continuing to use this erroncous formula will rcsult in
additional tens of millions of dollars of overcharges.

Article 42(B) of the Lease provides that Hudson may charge Telx 107% of its costs for
electricity. The formula provided in that article states that the fee shall be 107% of the sum of
Hudson’s average cost per kilowatt times kilowalts of demand, and Hudson’s avcrage cost per
kilowatt hour times the number of kilowatt hours of conmmption.;i The Lease also provides a

definition of average cost per kilowatt (total amount Hudson was billed for kilowatt hours of

'“I'here was an intervening predecessor as well. |
* Hudson disputes that the Lease provides for calculation: of electricity on a cost plus basis (se¢e Hudson Reply, p.2,

NYSCEF Doc. No. 58).
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demand (including associated charges and adjustments) divided by total kilowatt hours of demand
for the Premises; and the average cost per kilowatt hour of consumption (including associated
charges and adjustments) divided by total kilowatt hours of consumptijon for the Premises (the Old
Formula) (id, § 14). 'Telx arguecs that Hudson has been overchargiilg Tclx by double counting
consumption charges, by including them in both portions of the formiﬂa in violation of the Lease,
resulting in Hudson charging Telx approximately double its elcctticity costs, rather than the
allowed 107% (the New Formula) (¢/d, ¢ 9 19-20). Additionally, Hudson calculates the fcc
including elcctricity sales tax, and then charges Telx additional fees by multiplying the total by the
applicable percentage and charging Telx sales tax twice (id, 4§ 21).

Prior to Scptember 2010, Hudson had calcvlated and billed Telx for the electricity charges
correctly (id, 9 22). On November 23, 2010, Hudson told Telx it had been undercharging for
electricity and was going to change its method of calculation. Telx objected (id, § 23). On
February 18, 2011, the parties entered into a letter agreement (the Electricity Side Letter) which
provided that Telx would continue to pay for electricity using the old method for 90 days, and then
would pay using the new method, on the condition that payments would not constitute a watver ol
Telx’s objections or claims (id, 4 24). The interim period the was extended several times, lo
Scptember 30, 2011, at which point Hudson rcturned to using the New Formula.

There are also allegations about the mcrger between Telx Holdings, Telx’s indirect parent, and
Digital Realty Trust, Inc. Hudson has declined to give its consent to an amendment to the Lease
which would recognize the merger transaction. Telx claims the r’efusél to consent 1s unrcasonable.
Thosc allegations are not relevant to this motion.

The complaint alleges the following claims:

1- Breach of contract- for improperly charging electricity fees from Sept. 2010- Feb 2011 and
from Oct 2011 to present. |

2- Declaratory Judgment- that Hudson has overcharged Telx, and clarilying the proper
formula for calculating electricity fees.

3- Declaratory Judgment that the acquisition of Telx’s parent was not an assignment, and, il
it was, Hudson’s consent to the assignment was being unreasonably withheld, and Telx no
longer has any obligations with respect to obtaining Hudson’s consent.

On this motion, defendant moves to dismiss the first claim.
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1L ARGUMENTS _
A. Arguments of Defendant in Support of Motion to Disniiss

Hudson contends that the language of the Lease is clear and unambiguous, and that Article
42(B), which provides the formula for calculating what Hudson maj charge Telx for electricity,
spectlies thc New Formula, as it “unambiguously defines both “Léndlord’s Average Cost Per
Kilowatt” and "Landlord's Average Cost Per Kilowatt Hour" each to iﬁciude "charges for fuel, 'on-
pcak’ and 'off-pcak’ usage, 'time of day' usage and any .and all otﬁer relevant adjustments and
charges,” and expressly provides for adding together the kilowatt and thc kilowatt hour categories,
including the foregoing same components under both 'categorics”;E (Hudson Memo at 1, 6-8
NYSCEI Doc. No. 43 |emphasis in original]). This allows some iiez"hs to be counted twice (id at
I1). The same terms (fuel, on-peak, off-peak and time of day usage éharges) arc in both bills (for
supply and delivery) (id at 14). This allows the landlord to makc;fga profit from the electricity
charges to Telx. which Telx does not dispute is permissiblc under the law (id. at 9-10). The partics
arc sophisticated and well counseled, and should be bound by the tcrma to which they have agreed
(id. at 10). |

Hudson also claims Telx ratified the Lease and at this point rs estopped from challenging
[tudson’s calculation method because Telx rented other space from } ludson 1n the same building
(pursuant to an earlier lease [the 1997 Lease]) which had a differeﬁl (cost plus) term rcgarding
electricity charges, and Telx and Hudson entered into an extension aéreement in October 19, 2011
(the Extension Agreement), which states that, in exchange for extcnding the Lease, Telx agreed to
the application of the disputed' Leasc terms (o other space Telx Ica:sfjed from Hudson pursuant to
the 1997 l.case, after the 1997 Lease expired on October 31, 2017 Hudson contends that the
electricity term of the 1997 I.case does not allow the same double colfmting of the components that
are doublc-counted in the Lease (id at 16). Since the Leasc whic-fa is the later agreement, has
diffcrent terms, the partics knew how to draft a more ‘tenam-friend]y’ version had they wanted to
do so. Thus, it must be concluded that the parﬁes intended the Leasc.;éf to allow the double counting
(id).

Additionally, the Extension Agreement disclaims any default by Hudson under the f.case, and
moots the Electricity Side Letter (id at 3, 16-17). Thereisno reservati%on of rights in that document.
As the Extension Agreement has merger and ratification clauscs, ratéifying the terms of the Lease

and representing that “to Tenant’s knowledge Landlord is not in defz@ult in the performance of any
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of its obligations under the |lL.case] as of the datc hereof” (id. at 17, IIxtension Agreement, attached
as Exhibit E to Yuzek Aff, NYSCEF Doc. No. 30, 1 12). As the Extension Agreement came after
the Electricity Side Letter, the side letter is superseded, and is irrelevaﬁt (Hudson Mcmo at 17-18).
Hudson also argues that, as Telx has failed to rcserve its rights, it is equitably estopped {rom now
challenging Hudson’s calculation method (id. at 19).

Hudson then argucs that Telx was a sublcasee of another tenant for about half of the relcvant
time period, and was neither in privity of contract with Hudson nor a ihird party beneliciary of the
over-lcase. One portion of the subleased space, known as Suite 900, 1t accounts for about 40% of
the electricity consumption at issue (id. at 20). Between September ?2()1‘0, when Hudson adopted
thc New Formula through May 13, 2013, there was no direct c§ntract between the partics
concerning the subleased space (id ). There was a leasc between Hudson and XO Communication
Services, Inc (XO) for a portion of the 9" floor, including Suite 900 (id.). XO subleased a portion
of that space to Colo Properties, Inc., which was Telx’s predecessor (id. at 21), and subscquently
subleased the remainder of its 9 floor space to Telx (id.). The sublease expired in May 2013.
Whilé Hudson consented to the sublcase, the consents disclaimed any obligations of Hudson to
Telx or any privity of contract, except for payments to be made directly by Telx to Hudson pursuant
to thosc consents (id. at 22). Hudson argues that because there is no privity of contract, the portion
of the first cause of action stating that lludson overcharged Telx for electricity used in Suite 900
should be dismissed.

b. Plaintiff’s Opposition

Plaintitt argues that its interpretation of Artizle 42 (B) is correcté The intention of the l.case,
and the language of the relevant clause to allows Hudson to be reimbursed for electricity fees, it
paid plus a 7% administrativc fee. The clause is not intended as a j)roﬁt centcr for the landlord
(Opp at 2-5. 8). Telx adds that Hudson’s interpretation is grammatically incorrect (id. at 10-13).

Telex also argues that Hudson has failed to provide documentary evidence which utterly
refutes Telx’s claims as CPLR 3211 (a)(1) requircs (id. at 13). Further it is inappropriate for
Hudson to attach expert and attorney affidavits at this stage to Suppoﬁ its interpretation or for this
type of motion (id. at 14). The attachments do not constitute documjcntary evidence, nor do they
utterly refute the allegations in the complaint (id at 15). As far as Hudson rclies on its
characterization of the 1997 Lease, Hudson did not attach that document to its papers or quotc the

relevant provision. Accordingly, arguments related to the 1997 Lease should be ignored (id. at 19-
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20). . ,
Telx argues further that it did not ratify Hudson’s calculation method, but objected to it (id. at

20). The Extension Agreement makes no mention of the method for calculating electricity

paymentis, and the Electricity Side l.ctter explicitly reserved rights on the issue (id. at 20-21).

Nor 1s there a lack of privity regarding Suite 900 (id. at 21). While Tclx was a subtenant of
XO for a time, Telx had assumed the direct tenant’s obligations for electricity charges to Suite
900. While Hudson’s consent to the sublease noted it did not recognize any privity of contract
between Hudson and Telx, other than for payments to be made by Telx to Hudson, this qualifics,
and thus there is privity of contract with regard to those payments (id. at 21-22).

Telx sceks discovery to allow it 10 develop its claims further, understand what it should have
been billed for electricity, and see how Hudson interpreted similar clauses in contracts with other
tcnants (id. at 23-24).

¢. Defendant’s Reply

Defendant rciterates its argument that the language of Article 42(B) is unambiguous, and
should be interprcted to support their method of calculating electricity costs to be billed to Telx.
Any other interpretation requires making the first parenthctical “mcre surplusage,” instcad of
giving effect to every portion of the 1.case (Repuy at 2-8).

Defendant also argues that the various affidavits and attachments to its motion to dismiss are
proper, and do not require transforming the motion into a motion for summary judgment. In any
cvent, the additional evidence 1s not vital, as the Leasc alone, or the Lease and the 1997 [.case
attached to thc Reply papers are enough (id. at 10-12).

Defendant repeats that Telx ratified Hudson’s interpretation of the formula for calculating
electricity costs in Article 42(B) (id at 11). By entering into the Extension Agreement, which was
to apply the terms of the Lease to the portion of the premises previously covered by the 1997
[.ease, Telx “ratified and confirmed” all of the “covenants, agreements, tcrms and conditions™ of
the Leasc (id. at 13, quoting Extension Agreement, § 8). The Extension Agreement contains no
rescrvation of rights, and has a mecrger clause extinguishing prior agreements, including the
Electricity Side Lctter, making it barred here by the parol evidence rule (Reply at 13).

As to whether clectricity fees rclated to Suite 900 should be divorced from this action, the
consent to the sublease disclaims any privity of contract, except as to payments to be made by Telx

directly to Hudson which are cxpressly stated in that document (id. at 14, citing Consent, attached
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as Exhibit G to Yuzek Afl, NYSCEF Doc. No. 32, at 2). Accordingly, the portion of the first causc
of action which relates to Suite 900 for the period during which Telx subleased that space, although
it is not clear what portion of the claim that is, should be dismissed.
I11. DISCUSSION
a. Standard for Motion to Dismiss- Documentary Evidence

To succeed on a motion to dismiss pursuant to CPLR § 3211 (a) (1), the documentary
cvidence submitted that forms the basis of a defensc must resolve all factual issues and definitively
dispose of the plaintiff's claims (see, 511 W. 232" Owners Corp. v Jennifer Realty Co., 98 NY2d
144, 152 [2002]; Blonder & Co., Inc. v Citibank, N.A., 28 AD3d 180, 182 [1* Dept 2006)). A
motion to dismiss pursuant to CPLR § 3211 (a) (1) “may he appropriately granted only where the
documentary evidence utterly refutes plaintiff’s factual allegations, conclusively establishing a
defense as a matter of law” (McCully v. Jersey Fartners, Inc., 60 AD3d 562, 562 [1¥ Dept. 2009)).
The facts as alleged in the complaint arc regarded as true, and the plaintitt is afforded the benefit
of every favorable inference (see Leon v Martinez, 84 NY2d 83, 87-88 [1994]). Allcgations
consisting of bare legal conclusions as well as factual claims flatly contradicted by documentary
cvidence are not entitled to any such consideration (see e.g. Nisari v Ramjohn, 85 AD3d 987, 989
[2nd Dcpt 2011]).

b. The Lease

The documentary evidence relied upon by the defendant is the Lease. While the defendant
also discusscs the 1997 Leasc, for comparison, the 1997 Lease was not attached to defendant’s
moving papcrs. “The function of reply papers is 10 address arguments made in opposition Lo the
position taken by the movant and not to permit the movant to introduce new arguments in support
of, or new grounds [or evidence| for the motion” (Kennelly v Mobius Realty Holdings LLC, 33
AD3d 380, 381 | 1st Dept 2006] quoting Dannasch v Bifulco, 184 AD2d 415, 417 [1st Dept 1992)).
While the court has discretion on this matter, the court will not excusec Hudson's failurc. The
additional documentary evidence which is the basis of the motion was submitted only after
plaintiff’s opportunity to opposc the motion, and will not be considered. Additionally, the term in
the 1997 Lease for billing clectricily is worded differently than that term in the l.easc. It does not

utterly relute Telx’s claims or conclusively cstablish there is no claim as a matter of law.

The disputed portion of the Lease involves the formula which Hudson is to use to bill Telx

for clectricity, “Kilowatts of demand” and “kilcwatts of consumption”. Although central to the
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dispute, neither party explained the diffcrence between. Based on the courts research, consumers
are gencrally only billed for consumption, ie. how much clectricity thcy use (whether they have
onc lightbulb requiring 100 watts burning for 10 hours or 10 such lightbulbs burning for one hour.
The same kilowatts of power is used). However, the second hypothetical calls for more demand
(as more powcr has to come through the “pipe” to simultaneously light the 10 bulbs for a shorter
period). Commercial or industrial customers dre often also billed for their peak demand in addition
to their consumption, effectively for having a larger “pipe” carrying electricity to them (see think-
energy.nct). Here, Hess billed Hudson for electricity usage (see Hess Bill, attached as Exhibit A
to Ma Aftidavit, NYSCEF Doc. No. 34) and Con Ed billed for delivery (see Con IZd Bill, attachcd
as Exhibit B to Ma Affidavit, NYSCEF Doc. No. 35).

The partics agree that the language of the Leasc is unambiguous, but dispute what it means.

Paragraph 42(B) provides:

“From and aftcr the Commencement Date, Tenant shall purchase all clectric current
consumed in or in conncction with the demised premises from Landlord or
Landlord's designated agent and shall pay therefor an amount cqual to 107% of the
sum of Landlord's Average Cost Pcr Kilowatt and Landlord’'s Average Cost Per
Kilowatt Hour (as such terms are hereinafier defined) applied, respectively, to the
kilowatts of demand and the kilowatt hours of consumption of all electricity utilized
in or in connection with the demised premises during the applicable billing period,
both as measured by the submeters for the demised premises.

"Landlord’s Average Cost Per Kilowatt" shall be determined by dividing (w) the
total dollar amount billed to Landlord by the entity providing elcctric current to the
Building (the "Electric Company") for kilowatts of demand utilized by the Building
for the relevant billing period (including, without limitation, all charges for fuel,
"on-pecak” and "offpeak” usage, "time of day” usage and any and all other relevant
adjustments and charges),by (x) the total kilowatts of demand utilized by the
Building for such billing period. "Landlord's Average Cost Per Kilowatt Hour"
shall be determined by dividing (y) the total dollar amount billed to Landlord by
the Electric Company for kilowatt hours of consumption utilized by the Building
for the relevant billing period (including, without limitation, all charges for fuel,
"on-peak” and "off-peak” usage, "time¢ of day" usage and any and all other relevant
adjustments and charges), by (z) the total kilowatt hours of consumption utilized
by the Building for such billing period.”

“The fundamental rulc of contract interpretation is that agreements are construed in accord

with the parties” intent . . . and ‘[t}he best evidence of what parties to a written agreement intend
is what they say in their writing’ . . .. Thus, a writtcn agreement that is clear and unambiguous on
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its face must be enforced according to the plain {erms, and extrinsic cvidence of the partics’ intent
may be considered only if the agreement is amibiguous |intcrnal ci‘tations omitted]” (Riverside
South Planning Corp. v CRP/Extell Riverside LP, 60 AD3d 61, 66 [1% Dept 2008], affd 13 NY3d
398 [2009]). Whether a contract is ambiguous presents a question bf law for resolution by the
courts (id. at 67).

In accordance with these principles, a court should interpret a contract “so as to give full
mcaning and effect to the material provisions” (Beal Savings Bank v Sommer, 8 NY 3d 318, 324
[2007], quoting Excess Ins. Co. Ltd. v Factory Mut. Ins. Co.,3 NY3d 577, 582 [2004]). “A reading
of a contract should not render any portion meaningless . . . . Further, a contract should be read as
a whole, and cvery part will be interpreted with reference to the th!e; and if possible it will be
so interpreted as to give effect to its general purpose” (id. at 324-325, quoting Matter of
Westmoreland Coal Co. v Entech, Inc., 100 NY2d 352, 358 [2003]).

This contract 1s unambiguous. Telx is required to pay:

1.07 x [(Landlord’s Average Cost per Kilowatt x Kilowatts of Demand) + (Landlord’s Average
Cost per Kilowatt Hour x Kilowatt Hours of Consumption)} |

Landlord™s Average Cost per Kilowatt is calculated as follows:

Total $ billed to Hudson for kilowatts of demand, including charg_eﬁ.s related to the kilowatts of
demand, divided by the total Kilowatts of demand used. I.Aand.lord’si Avcrage Cost per Kilowatt
Hour is calculated as follows: Total $§ billed to Hudson for kilowatt hours of consumption,
including charges related to kilowatts of consumption, divided b) the total kilowatt hours of
consumption uscd.

As far as Hudson argues it is allowed to doublc count [ees related to consumption, and include
them in the “‘total billed to Hudson for kilowatt hours of demand':i” becausc the demand term
includes the parenthetical “(including, without limitation, all chargcs fifor fuel, "on-peak" and "off-
peak” usage, "lime of day” usage and any and all other rclevant adjustments and charges),” which
refers to charges associated with consumption, Hudson is misguided. While the parenthetical is
the same for both usage and delivery, it clearly refers to charges associated with, or appcaring on
the same bill as, the usage or delivery fees, depending on which él.enlent is being calculated.
Charges related to delivery may be counted as part of the total a;fnount billed to Hudson for
kilowatts of demand. Charges related to consumption may be countéd as part of the total amount

billed to Hudson for kilowatts hours of consumption.
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As the language of the Lease is unambiguous, there is no need to look outside the four
corners of this document and examinc the text of the 1997 Lcase, other documents or affidavits
providcdl by Hudson in connection with its efforts to clanify the meaning ol Article 42 (B).
Accordingly, the portion of the motion to dismiss based on documentary evidence shall be denied.

c¢. Standard for Metion to Dismiss- Failure te State a Claim

On a motion to dismiss a plaintiff’s claim pursuant to CPLR § 3211 (a) (7) for failure to
state a cause of action, the court is not called upon to detcrmine the truth of the allegations (see,
Campaign for Fiscal Equity v State, 86 NY2d 307, 317 [1995); 219 Broadway Corp. v
Alexander’s, Inc., 46 NY2d 506, 509 [1979]). Rather, the court s rcqilired to “aftord the plecadings
a liberal construction, take the allegations of the complaint as true and provide plaintiff the bencfit
of every possible inference [citation omitted]. Whether a plaintiff can ultimately establish its
allegations is not part of the calculus in determining a motion to dismiss” (EBC I'v Goldman, Sachs
& Co., 5NY3d 11, 19 [2005]). The court’s role is limited to determining whcther the pleading
states a cause of action, not whether there is evidentiary support to establish a meritorious cause
of action {see Guggenheimer v Ginzburg, 43 NY2d 268, 275 [1977]; Sokol v Leader, 74 AD3d
1180 [2d Dept 2010}). |

Defendant moves to dismiss Tclx’s breach of contract claim pursuant to 3211(a)}(7) for
failurc to statc a causc of action, but with the inclusion of evidence extrinsic to the complaint, it

has made the question “whether the petitioner indeed has a cause of action, not simply whether he

or shc has stated onc in the [] complaint™ (Memo at 5, quoting Matter of La Barbera v Town of

Woodstock, 29 AD3d 1054, 1055 [3" Dept 2006]). This is effectively a pre-joinder motion for
summary judgment and is improper. As Professor David Siegel states, “[t}he utility of the CPLR
321 {a)(7) motion was unfortunatcly reduced by the Court of Appeals decision in Rovello v
Orofino Realty Co. [40 NY 2d 633 [1976]1] Rovello held that as lohg as thc complaint states a
claim on its face, the plaintiff need not - in response to the defendant’s paragraph 7 objection —
come forward with alfidavits or other proof unless the court does in fact elect to treat the motion
as one for summary judgment. This has resulted in holdings that the court cannot cven consider
the defendant’s affidavits on a CPLR 3211(a)(7) motion uniess and until it has clected to exercise
its treat-as-summary-j udgment power” (Siegel, NY Prac §265 at 462 ES"’ ed 2011], citing Rovello).
It appears that many courts handle this type of motion by ccmvcrting it to a motion for summary

judgment and allowing additional briefing.
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d. Suite 900

Whilc defendant argues that there is no privity between the parties regarding Suite 900 for
a portion of the relevant period, because Telx was a sublessee of t'he Suitc 900 spacc, and the
Extension Agreement disclaimed privity, except in certain specific contexts, defendant does not
explain how, during this pcriod, Telx was billed for elcctricity, or pursuant to what agreement.
The complaint does not distinguish between Suite 900 and the rest of the premises on that point,
and defendants do not provide clarification. 1f Hudson charged Telx according to the Lease, with
Hudson’s changing interpretation of how the electricity charge should be calculated, it would secm
Telx might have a claim pursuant to the Lease. If Hudson charged Telx according to some other
agrecment, Telx may not have a claim, but Hudson has not made its burden on this issue.

¢. Waiver/Ratification
Hudson argucs that Telx ratified Hudson’s interpretation of the Lease electricity clause by

entcring into the Extension Agreement which stated that, in exchange for extending the Lcase,
Telx would agree to the application of the Lcase’s terms to the space Telx lcased from Hudson
pursuant to the 1997 Lease, after the 1997 Lease expired on October 31, 2017. Since, as discussed
above, Hudson 1s incorrect about the proper meaning of the clectricity term of the Lease, the
agreement to apply the Lease to space previously covered by the 1997 Lcase, and ratifying the
terms of the Lease, does not mean Telx agreed to use Hudson’s imserpretétion of the clectricity
term of the Lease. Nor docs Telx’s payment of the higher fee constitute waiver. As Hudson, itself,
argucs, “[t]he issue here is the language of Paragraph 42(B) of the 1999 Lease, not what Tenant
paid” (Reply at 12 n.7). .

As {ar as Hudson argues that the Extension Agreement disciaims any default by Hudson
under the Lease, and moots the Electricity Side Letter, which retained Telx’s rights to object,
Hudson mis-quotes the Extension Agreement. The Extension Agrecment states “I'enant hercby
represents that, to Tenant’s knowledge, Landlord is not in default in the performance of any of its
obligations under the Current Lease as of the datc hereof” (Extension Agreement, 9 12 [emphasis
added]). The Lease is defined in the Extension Agreement as the “Existing Lease,” and the term
“Existing Lease” 1s used throughout. The 1997 Lease is refcrred to m that document as the “1997
Existing [.case.” It is not clear what is mecant by the term “Curri:nl Leasc” in the Extension

Agreement. Accordingly, the claim cannot be dismissed on the basis of waiver/ratification.
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IV. Motion to Consolidate (motion sequence number 003)

In motion sequence number 003, Telx explains that Hudson brought a nonpayment
procceding (NPP) in New York City Civil Court demanding payment of the rent which is disputed
in this action.” As the two actions concern the same issue, i.¢, whether Tclx is indebted to IHudson
for unpaid rent based on Hudson’s calculations of electrical charges, Telx contends that the NPP
should be removed 1o this court and consolidated with this action.

Defendant concurs that the NPP should be removed and coﬁsolidated, on the following
conditions: (1) Telx must pay Hudson the $1,484,707.03 Telx has withheld since the
commencement of this action, and any additional withheld money; (2) Telx must resume payment
of 60 Hudson’s monthly invoices in full; and (3) Telx must pay the undisputed portion of the
additional rent owned Hudson related to Suite 1107. Items | and 2 are related to calculations of
the clectricity bills at issue in this action. Item 3 relates to a scpara.teé dispuie betwceen the parties
arising from an allegedly delective electricity mcter in Suite 1107 wﬁich, it is alleged, resulted in
Telx being underbilled. Hudson claims that Telx agrees it was underbilled, but disputes thc amount
owed. Hudson contends Telx owes $2,020,621.10. Telx concedes it owes only $1,246,438.25.

Hudson argues that, in removing a Civil Court summary procecding to the Supreme Court,
Telx’s seli-help has to be addresscd, to restore the status quo until final judgment is entered (Opp
at 23, citing Abright v Shapiro, 92 AD 2d 452, 453 |1st Dept 1983] [“Balancing the cquities,
defendants are entitled to the monthly payments {or rents or usc and occupancy, 1f only to maintain
the sfatus quo until rendition of a final judgment.]). Hudson also relies on a Second Department
decision modifying a Supreme Court decision consolidating cases to require the tenant party to
pay rent (Muarshall v Monegro Inv'rs, 132 AD 2d 651, 653 [2d Dept 1987] [*We condition our
modilication of the order appealed form upon the plaintiff’s coigxtinued payment of a sum
denominated as “rent” as it becomes due. Whether we accept the piaintiff s contention that the
monthly payments werc in the nature of mortgage payments or Monegro Investors’ contention that
such payments constituted rent, the plaintifl’s obligation to make such monthly payment docs not
abate. The precisc nature of the money ordered to be paid by the plaintiff hereunder will be
determined at trial.”}). If it turns out that Telx b=s overpaid, it may réccivc a refund or rent credit

(Opp at4). Hudson argues that, by withholding r=nt, Telx is effectively holding Hudson’s property

* The NPP was filed in the Manhattan Division of the New York City Civil Court and is styled 60 Hudson Owner
LLC v Telx-New York, LLC, Index No. 727652017, -
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for security purposes, and cannot satisly the requirements of CPLR 6201 for obtaining an order of
attachment.

Telx disagrees, repeating scveral arguments made as to the merits of the motion to dismiss.
Telx also argues that the cases cited by Hudson do not require payment, but instead, require the
court to the balance the equitics, which in this case fall in Telx's favor. Further, the facts of the
cases cited are distinguishable. Unlike Marshall, it is disputed whether Telx owns Hudson money,
and whether Hudson owes Telx a refund for past overbillings. Unlike Abright, Telx is still making
payments (0 1 ludson.

Telx does not concede that it owes Hudson any moncy with respect to the purportedly
detective meter for Suite 1107 (Reply at 7). Tclx also argues that any amount owed to Hudson is
cclipsed by the $13 million Hudson owes it in overcharges for electricity. Nonetheless, Telx offers
to providc appropriate security by placing {unds into escrow, if and in an amount required by the
court (Rely at 7-8}.

Taking the issues involved on the two motions together, the relative size ol the amounts
involved and balancing the cquities (as it appcars Hudson may have used the incorrect (ormula for
calculating the clectricity bill) the NPP shall be removed in the interest of judicial economy and
consolidated with this action without any requirement for Telx to tender payments or ofler sccurnty

to Hudson.

Accordingly, it is hereby

ORDERED that lHudson’s motion to dismiss thc first cause of action (motion sequence
number 002) 1s DENIED; and 1t is further

ORDERED that the papers heretoforc filed in the said Civil Court action and in this action

shall stand as the papers in the consolidated action; and it is further

ORDERED that a copy of this order with notice of entry shall be served on the County:

Clerk (Room 141B) and the Clerk of the T'rial Support Office (Room 158), who shall mark their

records to reflect this consolidation; and it is
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ORDERED that counsel for the parties shall appear at a status confercnce to discuss
possible revision of the discovery schedule in light of this Dccision and Order on June 12, 2018 at
9:30 am, Part 49, Room 252, 60 Centre Street, New York, New York.

This constitutes the decision and order of the court.

DATED: May 25,2018 ENT E R,
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