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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 17 =

X
KELVIN DOZIER, :
Plaintiff, : .
: Index No.: 161236/2014
- against - _ : ,
' Motion Seq. No.: 002
FEDERAL EXPRESS INC., DAMIEN CHUNG, an , DECISION_/ORDER
individual, and HENRY LEE, an individual,
Defendants :
X

HON. SHLOMO S. HA"GLER, J.S.C:

In this employrnent discrimination action,.defendants Federal Express, Inc. (“FedEx™),
Damien Chung (“Chung”) and Henry Lee (“Lee”) (collectively, “defendants™) move for summary
judgment pursuant to CPLR 3212 dismissing the complaint alleging claims of age, race and
dlsabihty discrimination,’ hostile work env1ronment and retahatlon in violation of the New York
State Human Rights Law Executive Law § 296 (“NYSHRL”) and the New York City Human

- Rights Law, Admimstranve Code § 8-107 .(“NYCHRL”), in its entirety. Plaintiff Kelvin Dozier '
(“Dozier” or “plaintiff) opposes the motion.
| ' BACKGROUND

In August 1996, plaintiff, a black male bor on March 16, 1964, was hired by FedEx a5 a
Department of Transportation (“DOT”) courier, operating F edEx vehicles for picl;ing up and
delivering packages (plaintiff tr at.7,} 13-14, 48-495. FedEx is an airline regulated by the DOT

(plaintiff tr at 16-18).

Plaintiff has withdrawn his disablhty discrimination clalms (plaintiff’s Memorandum of
Law in Opposition at 1 nl).
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During the last five to six years of plamtiff’s employment at FedEx, plaintiff was
employed at the facrlity located at 560 West 42 Street New York, NY (“West 42™ Street
facility”) (id. at 12) Chung, plaintlft’s superv1sor at the time of his termination, was transferred
to the West 42" Street facﬂrty in either 2010 or 2011 (Chung tr 13- 14; plalntiff tr at 140)
Chung, in turn, was supervrsed by Lee, a senior manager, responsible for overseeing the West
.42“" Street facility (Chung tr at 10; Lee tr at 10). Plalntlff was terminated from his employment
effective March 6, 2013 (Dozier tr at 12, Exhibit “8”) At the time of his discharge, Dozier was a

~

part-time employee working 15-20 hours a week (plaintiff tr at 10, 181).
Workplace Discipline
According to Chung, there are two forms of written discipline at FedEx, a performance
reminder and a warning letter (Chung tr at 26). A warning letter pertains to conduct and a .
reminder letter is for a performance issue (id. at 27) F edEx also provide counselings which are
informal commumcations to inform an employee of deﬁcrenc1es they need to correct but are not
consrdered discipline (Lee tr at 33). Company policy mandates termination if an employee
receives three written drscrplines within a 12-month period (Dozier tr, Exhibit “6” at 4).
Plaintiff admits that he received approximately six disciplinary letters over his seventeen
years of employment with FedEx (Dozier tr at 44). Plaintiff received four warning letters from

August 2002 through August 2006 (Dozier tr Exhibit “8”). Plaintiff subsequently received

(zd at 50). In November 2012, Chung issued a warning letter to plaintiff for makmg an illegal

turn, and a second warning letter that month for failure to fill out the Vehicle Inspection Report

2-
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.(“VIR”) (id. at 51). On March 6, 2013, Chllng issued plaintiff’s ﬁnal' performanee reminder andA
ltermination letter resulting from plaintiff’s reeeipt of several written dis'ciplines.within al2-
month period (id.).

At all relevant timee_ herein, plalntiﬂ"s supervisor' was Chung, an operations manager
(Plaintiff tr at 13; Chung tr at 8-9). | | |

" Grievance Procedure atF edEx

At FedEx, employees are provided with a “Guaranteed Fair Treatment” (“GFT”) policy
(plaintiff tr at 80). Under the 'GFT policy, an ernployee has the right to challenge an'issued
discipline (zd at 80). If the challenge is issued by an operatlons manager, then the employee can
appeal to the d1rector (zd) If the employee does not like the director’s determlnatlon then he or
she may appeal to the reglonal vice president. If the employee is still unsatlsﬁed w1th the
regronal vice president’s determmatlon then he or she may appeal to the Appeals Board (id.).
Plalntlffs allegations

Plaintiff alleges in his deposition testimony that from the heginning of Chung’s tenure at

. the West 42™ Street facility, Chung Waa hostile and discriminatory towards plaintiff. Plaintiff
COntends that Chung fayored a younger black employee? Jonathan Maple (“Maple”), who was_
then in his twenties by allowing Maple to eat in in his vehicle when a sort operation was
occurring, avoid FedEx’s mandatory “Stretch and Flex Program” and use his “Blue Tooth”
headphones and listen to music when sorting packages, in violation of company policy (plarntlff

trat54, 1 18 119, 122; Chung at 18). Plaintiff stated that Chung talked down to plaintiff and
belittled and degraded him (plaintiff tr at 121). Plamtrff testified that “every chance [Chung]

received he wanted to document” plalntiff (id. at 118, 120).

3
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By email, dated February 7, 2011, from plaintiff to FedEx managers, plaintiff complairied

of Chung’s conduct (plaintiff’s Exhibit “D”). In April 2011, plaintiff testified that he ﬁled a

workplace violence claim against Chung, after Chung allegedly grabbed a box out of plaintiff’s
hand almost causing plaintiff to fall. Plaintiff claims Chung himself 1nvest1gated the claim and
deemed the allegations unfounded (plaintiff aff, q 3 plaintiff tr at 18, 126). Pla1nt1ff filed two.
other workplace violence complamts agamst Chung (id. at 126- 127) The claims were
investigated by human resources and were found to be without merit.

In April 2011, plaintiff was involved in a disagreement with a co-worker, Giovanna
D’ Amato, who he claims was interjecting .and interrupting a conversation he was having With.
another employee. Plaintiff avers that Chung encouraged D’Amato to file a workplace violence
claim against plaintiff, in retaliation for plaintiff's prior alleged complaints of discrimination and
workplace violence against Chung (plaintiff aff, M 4 ,3).

In June 2012, plaintiff was suspended with pay for failing to follow through with a
directive from Chung (plaintiff tr at 1116-.1 17). Plaintiff claims Athat while sorting packages, he
placed one to the side, and that when Chung saw this he reprimanded plaintiff for doing so
(plaintiff aff, 1 6). When plaintiff attempted to explain why he put the package to the side, which
he claims was due'to a safety issue, Chung called over another supervisor and stated that plaintiff
was being 1nsubord1nate (id; plaintiff tr at'53). On August 21, 2012, plaintiff raised six separate
allegations against Chung as evrdence that plaintiff was being harassed and bullied by Chung
(Davis declaration, Exhibit “G”). Nanette Malebranche (“Malebranche”), managing director,
along with Corey Davis (“Davis”), a human resources employee mvestlgated each claim by

questioning Chung, co-workers named by plaintiff as having knowledge and by security

-4
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personnel in order to determine the legitimacy of the aile’gations (id.; Lee tr at 20—21). The repoxf
concluded that there Was. “no substantiation to thé allegation of harassment and being bﬁllied as
stated by [plaintiff]” (Davis declaration, Exhibit “G”).

By letter, dated October 9, 2012, Malebranche notified plaintjff that through the
company’s EEO complaint process, his allegations of alléged‘unlawfﬁl,discrimination and/or
harassment were investigatéd and were uﬁable to be conﬁrmed (Davis declaration, Exhibit “F).? - »
In November 2012, Chung iésued a warning letter to plainfciff for an allegéd illegal turn in a
F e(iEx vehicle (plaintiff tr>at 50-51). Plaintiff claims tha;t he had permission to make the turn
from a traffic officer (id.‘ at 42). | |

Plaintiff alleges fhat Chung favored younger employees by nét forcing or ordering them
to follow hié directives. Plaiﬁtiff élaims Chung engaged in discussions with yoUngér employees
about following such directives rather than épcusing thém of being insubordinate, as was done to
plaiﬁtiff (plaintiff tr at 52, 54). In addition, hé alléges that Chung favored non-black employees
over black employees (id. at 61-62). Plaintiff admits that Chung never made any comments

about plaintiff’s age or race. He claims however that he did overhear Chung use the “N-word” in

front of other em‘ployeés on one occasion, which p‘laintiff verbally reported to Davis (id. at 71-

72, 74).

Plaintiff testified that Chung wé_uld not give plaintiff assistance with recycled packages,

*The cover of the internal EEO complaint form, dated July 18, 2012 (the “EEO
Complaint”) requests an employee to “mark the box that describes the action you believe was
discriminatory. Please indicate the date of event(s).” Plaintiff checked off boxes indicating
retaliation, harassment and ‘other’ (specifying bullying). Plaintiff failed to provide any dates.
The attached narrative of plaintiff's complaint, however, did not set forth any allegations of
discrimination (plaintiff’s opposition, Exhibit “E”). ' B v
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biit would aséis't other FedEx employees. In addition7 plaintiff ailcges that Chuiig belittled him,
spoke to plaintiff in a loud, aggressivé and confrontational rrianiler, and constaintly y_elled at him
(id. at 67, 119-121, 126-127). Plaintiff also clainis that plaintiff complained to Lee about the

| repeated use of the “N-word” being used in the workplace and that nothing was d()rié about it (id.
at 66). Lee denies this (Lee tr at 23) In June 2012-and again inJ anuary 2013, plaintiff asked
Lee if plaintiff could be movec.lA out of Chung’s locatiqn. Lee told plaintiff he was not going to
move plaintiff (plaiiiltiff tr at -66-67). Plaintiﬁ} sought a leave of absence from FedEx in

| December 2012 (plainﬁff tr at 56). His request Wais denied.

Plaintiff sought" a GFT for the June 1 »1,‘ 2012 warning letter (for failing to follow
diréctives of managemént as per Chung), but the décision was upheld. On‘Juiy 2, 2012, plaintiff
was -given a counseling memo about foigetting to put his employee number on a VIR,‘ and was
‘warned that if it happened again he would get a‘rer_nind'er letter (plaintiff tr at 83).

Plaintiff received three disciplinary letters in a 12-month period the last of which was |
issued on November 29, 2012. 1t is undisputed that the issuance of three disciplinary letters in a
12-month period is grounds for»termiriaﬁon of a F'eciEx employee. In this case hoWever,

management, in its discretion, chose to extend plaintiff another chance (Davis declaration,

_ *The VIRs are federal DOT reports that are written to show that a particular FedEx
vehicle is acceptable to drive (Lee tr at 26). The VIR is located in a form book with blank spaces
for employees to complete (plaintiff tr at 19-20). An employee must check various items on the

- vehicle before the vehicle is driven for the day, which the employee must reflect on the VIR (id.
at 20-25). A VIR must be completed each time a courier operates a FedEx vehicle and again -
when returning the vehicle (id. at 28-29). R '

- Lee testified that when an employee skips a page in a VIR book, the employee is not
necessarily disciplined. Rather the employee receives a “communication of what the proper
procedure is” (Lee tr at 49-50), and a written letter is issued as a result of skipping a page in the
VIR book if an employee has a repetitive issue (id. at 50). '

-6-
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~ Exhibit “E”). ‘ |
| On March 6, 2013, plaintiff was called in to speak to Chung in Chung’s office. Another

mélnager was also present (plaintiff tr at 1 05). A decisior_i had been made by Chﬁng, Lee, Davis
ana Malebranche to terminate plaintiff for improper'ly ﬁ.llirvlg out the VIR, after repeated
counseling (Chung tr at 65 ; Lee tr at 38-3 95. Plaihtiff testified that Chung explained that plaintiff
had skipped a page in the VIR book and that he was being terminated as a result thereof (plaintiff
tr at !0'5-106, 108). Tﬁé March 6, 261 3 termipatiqn lette; from Chung to plaintiff provides in

pertinent part:

 “As you recall, we met and discussed your failure to properly fill out your vehicle

_ inspection report on 12/5/2012 and again on 6/21/2012 and on 6/28/2012. You were
issued a performance reminder on 11/29/2012 and a performance reminder/decision day
on 11/30/2012. Once again; on 2/1 92013, you failed to properly fill out your vehicle
inspection report. I am therefore issuing this written performance reminder. Your
consistent failure to meet established standards is in violation of [a FedEx improvement
policy] (copy attached). : ' - ‘

A review of you disciplinary history indicates you have received three letters within the
last twelve months: '

1. 11/29/2012 [A]dmin/paperwork fail
2. 11/09/2012 [S]erious traffic violation
*3. 6/11/2012 [FJail to work as directed

Both the Performance Improvement Policy [a]nd the Aéceptable Conduct Policy
[p]rovide that three notifications of deficiency within a twelve-month period normally
result in termination. Therefore, your employment is terminated effective today” (Dozier
tr Exhibit “8).* : S B :

By letter,. dated March 18, 2013, from Chung to plaintiff, Chung provided plaintiff with a

Managgment Rationale letter outlining the reasons for his termination, namely the multiple VIR

7.
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- Plaintiff challenged the termination decision through the GFT process. Plaintiff met with
Malebranche, Chung, Lee and Davis after his termination, wherein plaintiff was told that the
decision was being upheld (id. at 112). The decision to terminate plaintiff was ultimately upheld
by vice president of the Eastern region, Samuel Lf Neshit, Jr. by letter, dated November .20,. 2013
(Lee tr at 45-46; Davis declaration, Exhibit “E”).
DISCUSSION .

Summary JhdgMent |

“The proponent of a summary judgment motion must make a prima facie showing of
entitlement to judgment as a matter of law tendering sufficient evidence to eliminate any
material 1ssues~of fact (Wmegrad v New York Univ. Med, Crr., 64 NY2d 851, 853 [1985]).
The burden then shifts to the motion’s opponent to “prese_nt evidentiary facts in admissible form
sufficient to raise a genuine, triable issue of fact” (Mazur-ek.v Metropolitan Museum of Art, 27
AD3d 227, 228 [1* Dept 2006]). |
N YSHRL and NYCHRL standards |

Pursuant to the NYSHRL, as set forth 1n Executive Law § 296 (1) (@), itis an unlanul
discriminatory practice for an employer to refuse to hire' or employ, or to bar or to discharge from
employment or to discriminate : agalnst an 1nd1v1dual in the terms condltlons or pr1v1leges of
| employment because of, as rs pertinent here the 1nd1v1dual § age, race, or color.

Pursuant to the NYCHRL as set forth in Administrative Code § 8- 107(1)(a) itis an
'unlawful discriminatory practlce for an employer to refuse to hlre or eniploy or to fire or to

discriminate against an individual i in the terms, conditions or pr1v1leges of employment because

oﬂ as is pertinent here, the individual’s age, race or color.* -

-8-
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When analyzmg dlscrlmlnatlon claims under both the NYSHRL and the NYCHRL,

courts apply the burden shifting analysrs developed in McDonnell Douglas Corp. v Green, 411
US 792 [1973]. In the burden-_shifting analysis, the plaintiff has the initial burden to establish a
prima facie case of discrimination (Forrest v Jewish Guild for the Blind, 3 NY3d 295, 305
[2(lO4]). “Under the McDonnell Douglas framework, a plaintiff asserting a claim of employment |
discrimination bears the injtial burden of establisning aprima facie case, by showing that [he] is
a member of a protected class, [he] was qualified to hold the position and ’that [he] éuffered
adverse employment action under circumstances g1v1ng rise to an inference of discrimination. If
‘the plaintiff makes such a showing, the burden shifts to the employer to show a legitimate,
nondrscrlrmnatory reason for the employment decision. If the employer succeeds in doing so, the :
burden 'then shifts back to the pl.a'intiff to prove that the reason proffered by the employer was
merely a pretext for dlscnmmatlon” (Hudson v Merrill Lynch & Co., Inc., 138 AD3d 51 l 5 14-
515 [1* Dept 2016] [internal citations om1tted])

| In evaluating claims under the NYCHRL, the eourt must also evaluate said claims with
regard to the NYCHRL’s umquely broad and remedial purposes” ( Williams v New York Czty
Hous. Auth., 61 AD3d 62, 66 [1% Dept 2009] [internal quotatron marks and citation omitted).

The NYCHRL “expllc1tly requlres an mdependent liberal construction analysis in all
circumstances, even where state and federal civil rights laws have comparable language” (id. at
66). | |

When reviewing discrimination claims under the NYCHRL, courts have held that “[a]

motion for summary Judgment dismissing a Clty Human nghts Law claim can be granted only if

the defendant demonstrates that it is entitled to summary judgment under both [the McDonnell

-9--
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Douglas burden-shiﬁing framework and the mixed-motive framework]” (Hudson v Merrill Lynch
& Co,, Inc., 138 AD3d at 514 citing Mélman v Montefiore Med. Ctr., 98 AD3d 107, 113 [1* Dept

2012] [internal quotation marks and citations omitted]. “Under the ‘mixed-motive’ framework,

~ the question on summary judgment is whether there exist triable issues of fact that discrimination

was one of the motivating factors for.the‘ defendant’s conduct. Thus under this analysis, .the
employer’s production of evidence of a legitim.ate reason for the challenged actioil_shifts t(i the
plaintiff the lessér bilrden of raising an issue as to whether the [adverse employment] action Was
motivated at least in part by... discrimination” (Hudson v Merrill Lynch & Co., Inc., 138 AD3d
at 514-515 [intemél qudtation marks and citations omitted]). Where the 'pléintiff “responds with
some evideni:é that at least one of the reaéons proffered by defendani is false, . . . such evidence
of pretext should in almost every casé indicate to the court that a motion for summary judgment

must be denied” (Bennett v Health Mgt. Sys,, Inc., 92 AD3d 29, 45 [1° Dept 201 1]; Melman v.

Montefiore Med, Citr., 98 AD3d 107 at 127 [plaintiff “should prevail in an action under the

NYCHRL if he or she proves that unlawful discrimination was one of the motivating factors,
even if it was not the sole motivating factor, for an adverse employment decision™]).
In this case, plaintiff has demonstrated that he is a member-of a protected class, he was .

qualified to hold the position and that he suffered adverse employment action (terrhination) under

circumsta_nces giving rise to an inference of discrimination.® As such, the burden shifts to

J

*Defendants do not concede that plaintiff has made a prima facie case. However, as a
plai_ntiff’ s burden to establish a prima facie case is “de minimis,” this Court will assume that, for
purposes of this motion, plaintiff has satisfied the standard (seeeg. Hamburg v New York Univ. .
Sch. of Medicine, 155 AD3d 66, 68 [1* Dept2017]). “The granting of a motion based on the
absence of a prima facie showing of circumstances giving rise to an inference of discrimination

‘would be. . . rare, given . . .the limited evidence required for that purpose” (Bennett v Health

Mgt. Sys., Inc., 92 AD3d at 42 [fnt 11] [internal quotation marks omitted]).

-10-
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defendants to show a legitimate, non dlscriminatory reason for terminatlng plaintiff’s
employment with F edEx. | |
Here, defendants offer legitlmate nondlscrlminatory reasons for the termmatlon namely,
: that plaintiff was found to have repeatedly been in violation of the company’s pohcy regardlng
the VIR forms, havmg received multiple counseling re'garding the VIR forms, a‘nd rec_eived more
than three disciplinary letters within a 12-month period (two of which involved conduct other
than failure to properly fill out VIR forms) (see Bennett v Health Mgt. Sys., Inc., 92 AD3d at 45-
46 [unsatlsfactory work performance isa nondiscrimlnatory motivation]; Jordan v American Intl.
Group, 283 AD2d 611, 612 [2d Dept 2001] [“there was ample evidence that the plaintiff was
dlscharged, not because’of unlawful discrimination, but because of unsatisfactory job
perfonnance”]). Specifically, .defendant was issued the folloWing letters in a 12-month period:
(1) a warning letter with a five day suspension, dated June 11, 2012, for failure to work as-
directed; (2) warning letter, dated November 9, 2012, for a serlous safety violation arising out »of
- plaintiff’s illegal turn in a F edEx vehicle; (3) a performance reminder letter, dated November 29,
.' 2012 as a result of plaintlff’s failure to properly fill out the VIR ¢ Although plalntiff could have
been terminated after the November 29, 2012 letter as it was his third disciplinary letter in a 12-
month period, plamtiff was given another chance. In the termination letter, dated March 6, 2013,
plaintiff was notified that on February 19, 2013, he again failed to properly fill out the VIR.
Given the histo’ry of plaintiff's performance issues, particularly those issues concerning FedEx's

VIR policy, defendants offer a legitimate reason for plaintiff's termination.

© The letter also provides that FedEx discussed with plaintiff his failure to properly fill out
VIRS on June 21, 2012, June 29, 2012 and July 5, 2012.

-11-
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Urlder the McDonnell Douglas framework, applicable to discrimination actions brought
under both the NYSHRL and the NYCHRL, .the burden shifts back. to plaintiff to prove that the
| reasoo proffered byb FedEx for terminati.ng hirrl Wae' merely a pretext for discrimination. Further
under the mixed-motive franiework, applicable to discrimipation' actions brought under the
NYCHRL, the Court must consider whether there eXist-triable issuesvof fact that di'scrimirlation
was one of the motivatihg‘factors for F edEx’s termination of plain_tiff as an employee.
Plaintiff’s burden on his age discrimination claim | |

With reépec; to rlis age discrimination claim, under both the NYSHRL and NYCHRL,
plaintiff; has not met this burden. _Plainfi_ff offers no evidence of any age-.based comments, but |
rather claims that an employee in his 20'>s',‘Maple, was treated differently in fhat he was allowed
fo ose his ‘Blue.tooth headphones on one occasiorr and that younger employees were not
reprimanded as plaintiff allegedly was. However, plaintiff offers nothing more than his self-
serving testimony. in this regard (Stephenson v Hotel Ethl. & Rest. Empl. Union Local 100, AFL-
"C'IO, 14 AD3d 325, 331 [1* Dept 2005] [self-serving statements rnsufﬁcient to support claim],
affd 6 NY3d265 [2006]). Plaintiff’s allegation that Maple was not disciplined for eating
breakfast in his vehicle during the sorting Operetion, using his Blue Tooth and listening to music -
when he was participating in the morning sort, is unavailing. Although plaintiff claims that he -
was tolrl by Chong it was agairlsr company policy to use a Blue Tooth (Plaintiff’s Exlribit “D»
[Email from plamtlff to FedEx, dated F ebruary 7, 2011]), plaintiff himself was never issued any
discipline for this conduct “Absent ev1dence that younger [workers] of equal or lesser
quahﬁcatlorl than plaintiff’s recelved more favorable treatment than [he] did”, and evidence that

younger employees were terminated after receiving three disciplinary letters within a 12-month |

. -12-
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- period (rather 'than.fou'r letters), “negates any possible i_ﬁference that [plaintiff’s termination] was
based, in wholé or in part, on bias against people of [his] _agé” (Hamburg v Néw York Univ. Sch. -
of Medicihe, 155 AD3d 66, 77 [1* Dept 2017]). As such, plainiiff has failed to present any
evidence even under the more liberal rﬁixed-motivé standard of the NYCHRL that discrimipation '
based\on age was even a partial mbtive for his Itermin‘at'ion (id. at 68).”

Accordingly, that branch of defendants’ motion for summary judgment seeking to dismiss
| plaintiff’s NYSHRL and NYCHRL'ége discrimination claims is granted.
f"l_aintiﬁ’s burq’en on his race aiscrimination claim
Similaﬂy, with respect to his race discﬁmination claim, ﬁnder both the NYSHRL and

NYCHRL,»plaintiff has not met his burden. When plaintiff was asked to give names Qf specific

iﬁdividuals who discriminated against plaintiff based on hjs race, he was unable to provide any
| names. As such, plaintiff’s-‘claims of race disprimination are bésed solely on allegations that the

“N-word” was used in the workplace. Plaintiff could identify by name four efnployees who

possibly used the “N-word”, two 6f whom (Chung'and Maple), used the slurA one time. Chung’s

| oﬁe timg use of tﬁe “N-word” was direqted-to an unnamed empio_yee (Plaintiff’s tr at 72, 75) and .
related to a sports event (plaintiff tr at 75).8 .Pléintiff only identifies one time that Méple used the
word,. namely when Chung agked Maple to do something. Aftér Chung walked away; Maple

uttered [N-word], I ain’t doing that” (plaintiff tr at 158). However, plaintiff also testified that.

" "There is no allegation or evidence in the record that plaintiff was replaced by a younger
employee or that there were any remarks made to plaintiff about his age (see Sass v Hewlett-
Packard, 153 AD3d 1185, 1185-1186 [1* Dept 2017)).

. *Plaintiff testified that Chung said to that employee “[N-word], you don’t know wﬁat
you’re talking about” (Plaintiff tr at 75). ‘ ' - '

-13-
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vChu’ngA immediately spoke with Maple “on the side” (plaintiff tr at 158—159).

Plaintiff is only able-to identify two other employees by name whom he si)oke with about .
the “N-word.” However, his testimony fails to reveal whether or not these employees even used
the “N-word” themselves, -or if so, how often. In fact, in one discussion plaintiff told an
employee named Gabe Santana that the “N- word” was offensive to plaintiff and Santana replied

‘that he respected that (plamtiff tr at 162). Plaintiff’s testlmony that he told Malebranche that the

“entire statlon ‘'was usmg the “N- word” is Vague and devoid of details (plamtlff tr at 161).° Most
s1gn1ﬁcantly, plaintlff admitted that he never included in wr1tten documentation to FedEx any
complaints about the use of racral slurs, including in his intemal EEO Complaint (plaintiff tr at
77,171, 173; plaintiff’s opposition, Exhibit “E”).

Here, plaintiff's allegations regardmg his coworkers' use of the “N-word,” while
offenswe does not establish dlscrlmmatory 1ntent (Fruchtman v Czty of New York, 129 AD3d
500, 501 [1st Dept 2015]). Chung’s one time use of the “N-word”, while highly inappropriate,
does no_t’give rise to an inference of discrimina_tion under the‘NYSHRL. “Stray' remarks such as

. [this], even if made by a decision maker do not, 'wi'thout more, constitute e;idence of
discrimination” (Melman v Monteﬁore Med. Ctr 98 AD3d at 125 see Breitstein v Michael C.
Fina Co., 156 AD3d 536, 537 [1% Dept 2017]; Hudson v Merrzll Lynch & Co., Inc., 138 AD3d '
511,5 1 7 [1* Dept 201 6]). Further, plalntlff has not shown “a nexus between the employee's [of
the defendant employer] remark and the decision to terminate him” (Godbolt v Verizon N.Y. Inc

115 AD3d 493, 494 [1St Dept 2014], lv demed 24 NY 3d 901 [2014]).

’Plaintiff also testified that he told Lee about the “constant” use of the “N-word” without
prov1d1ng details as to when the word was used and by whom (plaintiff tr at 66, 155).
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As such, plaintiff fails to satisfy hie bﬁ_rden.to show tﬁat defendants proffered reason was
pretextual as required under the NYSHRL. Even .und‘er the more lenient mixed-motive
franﬁwork of the-NYéHRL, such alleged stray remarks by themselves fail to establish that

| discrimination was even a metivating_factor for the subject termination of plaintiff’s employment
(see id. at 494-495). |
| | Accordingly, that branch of defendanté’ motion for summary judgment seeking to dismiss
plaintiff's NYSHRL and NYCHRL race discrimination c.laims‘is granted.
Hostile Work Envirenment |

Plaintiff’s hostile work environment allegations include Chung and his coworkers using
.the “N-word” as diseﬁssed above, Chung allegedly encouraging a co-worker to file a workplace
violence claim egainst Him, Chung grabbing a package from him, and Chung constantly yelling at
him. Plaintiff also alleges that he_was disciplined for violating uﬁwritten'rules, such as using an
“X” mark on a VIR, or skipping a page. F'urther,»plaintiff i;equested a medical leave of absence
in December 2012 and requested to change his work locatlon inlJ anuary 2013, both of which
were undisputably denied (Dozier tr at 56 58, 67)

Under the NYSHRL, “a racially hostile work environment exists when the workplace is
permeated with discriminatory intimidation, ridicule, and insuit that is sufﬁcieﬁtly severe or
pervasi\}e to alter fhe conditions of the vjcti_rn’é employment and create an abusive working
environment” (Forrest v Jewish Guild for the Blind, 3 N-Y3c_1 295, 310 ,[2004] [interhal quotation
marks and citation omitted]). “Whether an enviroﬁment is 'hostile o.rl abusive can be determined:
ohly by looking at all the circumstances, inchiding the frequency of the discriminatory .cohduct;
its severity; whether it is physically threetening or hurﬁiliating, ora fnere offensive utterance; and
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Whether it unreasonably interferes with an employee’s work perfonoance” (Id at310-311). .
“Ieolated remarks or occasional episodes of haras_stnent. will not support a finding of a hostile
work environment” (Ferrer v New York State Div.. of Human Rights, 82 AD3d 431, 431 [1st
Dept 2011] quoting Matter of Father Belle Community Ctr. v New York State Div. of Human
Rights, 221 AD2d 44, 51 -[4th Dept 1996]).

Defendants’ alleged dlscr1m1natory conduct, namely the use of the “N-word” as described
above, is not by 1tself proof of a hostlle work environment. Such comments were not directed at
‘plaintiff and even though the comments are offensive, the alleged di'scriminatory remarks do not -
rise to the level of “severe or pervasive” (Forrest v Jewish Guilal for the Blind; 3 NY3d at 310;
La Marca-Pagano v Dr. Steven Phillips, P.C., 129 AD3d 91 8, 920 [2d Dept 201 5])‘ “A hostile
work environment requires more/ than a few isolated incidehts of racial enmity” (Forrest v Jewish

" Guild for the Blihd, 3 NY3d_al 310, 311 [internal quotation marks and citation omitted]).
| “Under the NYCHRL, there are not separate standards for discrimi’nation and harasment

claimé” (Johnson v Strive East Harlem Employment Group, 990 FSupp2d 435, 445 [SDNY
2014] [inlem_al quotation marks omitted)). To-establish a discrixﬁination claim under the
NY.CHRL, “plaintifl‘ must prove by aAprepOnderance ‘of evidence that [he] has been treated less
well than other employees because of [his age and ,raee]’-"(Williams, v New York City Housing
Auth., 61 AD3d 62, 78 [1* Dept 2009])., | |

" Despite the broader application of the NYCHRL Williams also recogmzed that the law
does ‘not operate as a general civility code” (id. at 79). Defendants can still avoid llablllty if they

can demonstrate that “the conduct complained of consists of nothing more than what a

reasonable victim of discrimination would consider ‘petty slights and trivial inconveniences’”
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(Id. at 80). However, it is the employer’s burden to prove the conduct’s triviality (.Mihdlik v
Credit Agricole Cheuvreux N. Am., Inc., 715 F3d 1 02, 111 [2d Cir. 2013]).

Here, the facts as alleged fail to esfablish that piaintiff ijas subjected to a hostile work
environment due to his age or race under the NYCHRL. Morever “[his] hostile wbrk
environment claims [ﬂéil because defendant’s alleged b_ehavidr amounts to no mdre than petty
slights or inconveniences” (Massaro v Department of Educ. of the City of NY., 121 AD3d 569,
570 [1* Dept 2014] [internal quotation marks and citations omitted]).

Accordingly, that branch of defendants’ motion for summary judgment seeking to dismiss
plaintiff’s hoétilga work environménf claims is granted. |
Retaliation

When analyzing claims for retaliation, courts apply the burden shifting test set forth in
MecDonnell Douglas, [w]hicﬁ places the “initial' burd_en” for estgblishing a prima facie case of
retaliation .;)n the plaintiff. “Under i)ofh the [NYSHRL] and [NYCHRL] , it is unlawful to

retaliate against an employee for opposing discriminatory practices. In order to make out the

* claim, plaintiff must show that (1) [he] has engaged in protected activity, (2) [his] employer was

aware that [he] participated in such activity, (3) [he] suffered an adverse employment action

_ based upon [his] activity, and (4) there is a causal connection between the protected activify and

the adverse action” (Forrest v Jewish Guild for the Blind, 3 NY3d 295, 312-313 [2004] [internal

citations omitted]).'® Under the NYCHRL, “the retaliation . . . need not result in an ultimate

'*To make out a retaliation claim under the NYCHRL, plaintiff is required to demonstrate
“that (1) [he] participated in a protected activity known to defendants; (2) defendants took an
action that disadvantaged [him]; and (3) a causal connection exists between the protected activity
and the adverse action” (Fletcher v Dakota, Inc., 99 AD3d 43, 51-52 [1st Dept 2012]).

-17-

18 of 21

I NDEX NO. 161236/ 2014
RECEI VED NYSCEF: 07/16/2018




NYSCEF DCﬁ NO 55 RECEI VED NYSCEF: 07/16/2018

action . [but] must be reasonably likely to defer a'person from engaging ina protected activity”
([Administrative Code § 8-107[7]). |
Plaintiff claims that he engaged in a protected activity by making complaints about the
ccnduct of his supervisor, Chung. Here hovl/ever, plaintiff has failed to establish that he engaged
in prctectetl activity, namely “opposing or complaining about unlawful discrimination” (Forrest
v Jewish Guild for the Blind, 3 NY3d at 313). 'Althongh plaintiff filed several complaints, he
| concedes that he never inchided in written'clocumentation to FedEx giny complaints about the use
of racial slurs, including in the internal EEO Complaint (plaintiff tr at 77, l7l, 173; plaintiffs
opposition, Exhibit “E”). Tli_ere is no evidence in the record that he made complaints alleging
race or atge discrimination or tlxat FedEx was awere of any such complaints. “Filing a grievance
~ complaining of conduct othet than unlawful discriminaticn-as plaintiff-did here—is siniply nota
protected activity sul)ject toa i'etaliati(_)n claim under the [l\IYSHRL or NYCHRL]” (id. at 313,
fnt 11). As such, plaintiff has failed to meet his initial burden on llis claims for retaliaticn.
| Accordingly, that branch of defendants’ rnotion for summary jndgment seeking to dismiss
plaintiff’s retaliation claims is g;anted. |
Individual Liab'ilitj/ against Chung an.d Lee
Plaintiff alleges that both Chung and Lee _shoulcl be held individually liable under both
the NYSHRL and NYCHRL. An individual may be liable for discrimination in violation of the
NYSHRL if he is “an ‘employer’ (i.e., has an ownership interest or the power to»ldo more than
~carry out personnel decisions made by others) or if the individual has aided and abetted in the
discriminatgry conduct” (Graaf'v North Shbre University Hbspitél, 1 FSupp2d 318, 324 [SDNY
1998]; see Executive Law § 296 [1], [6])5 Here;_neitlief Cllung nor Lee has an ownership interest
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in FedEx, nor do they have the aﬁthority to hire and fire employees, as such decisions are made
with the approval of human resources and the managing director: The NYCHRL “provides that
it is unlawful fqr ‘an employer or an employee ‘or an agent thereof' to engage in discsiminatory
employinent practices”’ (Murphy v ERA United Realty, 251 AD2d 469, 471 [2d Dept 1998])."!
Further, Execetive Law\§ 296 '(6) pfevides thet “[i]t shall be an unlawful discriminatory
praetice for any person to aid, abet, incite, eomp‘el or coerce the doing of any of the acts
forbidden under this article, er attempt to do so.” Likewise, under the NYCHRL? Administrative
| Code § 8-107 (6) prevides that an individual employee rhay Be held liable for eiding and abetting
discriminatory conduct. |
Having granted summary judément to FedEx disr’niss’ing" pleintift’ s eomplaint, including
the claims for discrimination under the NYSHRL, no ligbility can attach to individual co-
employees, Chung or Lee as aiders and abe&ers (see Mascola v City Univ. of N. Y., 14 AD3d 409,
410 [1* Dept 2005] [“As the claims against the university were properly dismissed, thecourt also
properly dismissed the claims against the individﬁal defendan_ts for aiding and abetting,”]).
Similarly, under the NYCHRL, as F edEx is granted sumrfxary Jjudgment dismissing the
complaint, there can be no viable claim agamst the 1nd1v1dual defendants, Chung and Lee as

employees (see Przore v New York Yankees 307 AD2d 67,74 n2 [1St Dept 2003] [“[a] separate :

“In contrast to [the NYSHRL], which in defining those who may be liable for unlawful

- discriminatory practices speaks of an ‘employer’ without mention of employees or agents, [the
NYCHRL] expressly provides that it is unlawful for ‘an employer or employee or an agent
thereof” to engage in discriminatory employment practices” (Murphy v ERA United Realty, 251
AD2d 469, 471 [2d Dept 1998]). Thus, the NYCHRL “provides for individual liability
‘regardless of ownership or decisionmaking power” (Malena v Victoria’s Secret Direct, LLC,
886 FSupp2d 349, 366). Even under this broader standard, there is insufficient evidence in the
record that Chung or Lee discriminated against plaintiff based on age or race.
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cause of action against an employee for actively aiding and abetting’- discriminatory practices
[under the NYCHRL] . . . Wonld still require prnof.initially as to the liébility of the employer”
(intefnal citations omitted)]).

Accordlngly, that branch of defendants motion for summary judgment seekmg to dlsmlss

plamtlff s complaint agalnst Chung and Lee, individually, is granted.
CONCLUSION

Acnordingly, it is | ‘

ORDERED, that the motion for summary jncigment by defendants Federal Express, Inc.,
Damien.Chung and Henry Lee [Motion Seq. No. 002] t_liémissing plaintiff’s complaint is grénted;'
and it is further | |

ORDERED, that the Clerk is directed to enter judgment accordingly.

Dated: iu\\\ \L\ 2.0\% " ENTER:

/  JS.C.

SHLOMO HAGLER
i ' J.S.C.
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