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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: _HON. BARBARA JAFFE PART __ 12
: Justice
: X
JAMIE DAVILA, : INDEX NO. - 156246/2014
Plaintiff, - - '
MOTION DATE
v MOTION SEQ. NO. 3, 4, 5.6
MASARYK TOWERS CORP, et al., ‘ DECISION AND ORDER
Defendants. |
X

The following e-filed documents, listed by NYSCEF document number 70, 71, 72, 73, 74, 75, 76, 77,
78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91 92 93, 94, 95, 136, 137, 138 139 140 141, 142,
143, 144, 145, 146, 194, 195

were read on this application for ' summary judgment

By notice of motion, defendant Central Construction Management LL:C moves pursuant
.to CPLR 3212 for an order granting Aismissal of all claims, cross claims, and counterclaims
asserted égainst it, and glvranting‘ judgment on i;[s.third-party claim against Tri-State Paving, LLC
and on its cross claims against Tri-State Paving & Masonry Corp. (Mot. seq. three). Plaintiff -
opposes.

By notice of motion, third-party.defeﬁdant Tri-State Paving LLC moves for an order
dismissing all claims asserted against it in the third-party complaint. (Mot seq. four). Plaintiff

-

and Central oppose.
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By notice of motion, defendant New York City Housing Authority (NYCHA) moves for
an order dismissing plaintiff’s claims and all cross claims against itA(Mot. seq. five). Plaintiff
opposes. |

By notice of motion, defendants Masaryk Towers Corp. and Metro Management and |
Development (collecti\iely, Masaryk) move for an order dismissing plaintiff’s claims and all

~ cross and counter claims against it (mot. seq. six). Plaintiff opposes, .and Central partially
opposes. | |

The motions are consolidated for disposition..

I PERTINENT FACTS AND BACKGROUND

A. Plaintiff’s accident

Plaintiff alleges that on June 27, 2013, at appri)ximately 2 a.m., she was injured while
walking upon the premises, parking lot, and/or walkway of a public housing complex owned by
‘NYCHA, adjacent to a coiistruction site and d‘umpster‘ apparatus located on Delancey Street near
its intersection of Willett Street in Manhattan. (NYSCEF 1). As the abuttilig walkway owned by
Masaryk Towers was closed by the installation of temporary fencing around the construction
site, she walked down\NYCHA’s \i/alkway leadinvg through the parking lot behind NYCHA’s
property. After walking approximately 20 steps on the path, she tripped over a cinder block,
which she had not seen as she was riot looking at the ground, and had not seen when she crossed
the walkway a week before her accident. (N YéCEF 82).

B. Procedural background

In plaintiff’s original complaint, filed on or around June 26, 2014, vshe;asserted claims
against Masaryk Towers and NYCHA. (NYSCEF 1). On or about February 4, 2015, plaintiff

amended the complaint to add Central as a defendant. (NYSCEF 7).
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NYCHA ansWered.and asserted a cross claim against Masaryk for common law
indemnification, and against Central for contractual defense and indemnity. (NYSCEF 18).

In its answer, Masaryk Towérs asserted cross claims against NYCHA and Centfal for common
law indemniﬁcation and contribution, and fori‘contractual indemnification and failure to procure
insurance against Centra’l.' (NYSCEF 74).

On or about April 7, 2016, Central commenced a third-party action against Tri-State
Paving, advancing cléims for common law and contractual indemnity, cdntribution, and failure
to procure insurance. (N YSCEF 76).

In Jﬁne 20-16, plaintiff commenced a second aciion for the same accident against Tri-
Staté Paving & Masonry and Metro. (NYSCEF 77). By decision and order d?ted, Decefnber 21,
2016, I granted Masaryk’s motién to consolidate the two actions under the instant index number.
(NYSCEEF 78).

Iﬁ February 2017, Central interposed cross claims for contribution, i_ndemnity, and failure
to procure insurance agaihst Tri-State Péving & Masonry and Metro. (N YSCEF 79). |

II. CENTRAL’S MOTION

Central submits evidence that the block on which plaintiff tripped neither belonged to‘it,
nor was i.t in its possession or control, and that therefore it did not cause or create the dangerous
condition. It also establishes that it had no noti:ce of the block before plaintiff’s fall. Cevntral thus
demonstrates, primafdcie, that it cannot be heid liable to plaintiff. Mof_eover, the blocli< was |
located on NYCHA’s walkway, not Masaryk’s; and Central had no duty related to NYCHA’s
walkway. (See Pantaleo v Bellerose Senior -HO'uS. Dev. Fund. Co., Inc., 147 AD3d 777 [2d Dept

201 7] '[contractor established that it did not oWn, occupy, control or make special use of

walkway where plaintiff fell and did not create condition that caused fa.ll']). That Central may
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have had notice of people walking through the fencing and its constructidn site doés not impart it
with notice of the block’s presence.

Plaintiff fails to raise a triable issue through the testimony of NYCHA’s employee thét
there was often debris on the walkway during Cen.tral’s construction, absent any indicétion that
the “debris” includes cinder blocks like the one at issue. In any event, the employee did not
testify that the debris was produced by or re_sultéd from Central’s work, and he denied having
seen cindef blocks on thé walkway. It would tflus be impermissibly speculative to find that the
cinder block bélonged to'Central or was on the walkway due to any action or inaction by Central.
(See e.g., Nepumuceno v City of New York, 137 AD3d 646 [1% Dept 2016] [no evidence
defendant caused or created coﬁdition;‘while plaintiff fell on piece of fruit that allegedly fell
from fruit stand operating near defendant’s entrance, she did not know how fruit came to be on
sidewalk]; Kiskiel v Stone Edge Mgt., Inc., 129 AD3d 672 [2d Dept 2015] [no evidenée‘ other
than speculation that defendant caused puddle‘:o'f wet i)aint in parking lot as condition “could
have been caused by anyone with access to” lot]; Brilliant v Citibank, N.A., 275 AD2d_632 [1%
Dept 2000] [no evidence that dangeroﬁs condition of rope on floor of bank on which plaintiff
tripped was caused by defendant or that it had constructive or actual notice of it, and thus
defendant not liable as “(r)esponsibility for a hazardous condition in this situ‘ation must flow
from some act or failure to act by defendant, particularly in an afea, such as a bank lobby, not
under the exclusive control of defendant’s emfoloyees bﬁt, rather, opeﬁ to the public at large”]).

Given this result, there is no need to consider Central’s third-party claims against Tri-
State Paving for contractual and common law indemnity. Centrai also appears to have abandoned

its third-party claim for failure to procure insurance.
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II. TRI-STATE PAVING’S MOTION
There is also no evidence linking the cinder block to Tri-State Paving’s presence or work

on the project, and thus no basis for finding it liable in indemnity to Central.

IV. NYCHA’S MOTION

While the construction site was on Masaryk’s property, not NYCHA'’s, and it had no
coﬁtrol over the construction, it is also undis_p.uted that plaintiff fell on NYCHA’s walkway.
However, NYCHA submits proof that it héd no connection to the cinder block as it had no
contract wit}; Central or with any otherf’entity to perform the construction at issue, nor did it have
any role or duty related to the construction, and thus did not create a dangerous condition by
failing to ensure thgt the block was noj‘tsin the \%)valkway. There is also no merit to ple;intiff’ s claim
that NYCHA created the dangerous cqndition by failing to close the walkway while the
construction was ongoing, as such a fa'izijure did not proximately cause plaintiff’ s accident but
rather, and at most, furnished the occasri;i_)n. for it. (See Escalet ex rel. Quinonez \‘7 New York C ily
Hous. Auth., 56 AD3d 257 [1% Dept 20%)8] [presence of hole in fence through which plaintiff
crawled and tﬁereaﬂer fe]l f.rom differeﬁt séction of fence furnished occasion for accident, not its
cause]; Boltax v Joy Day Camp, 1 13 ABQd 859 [2d -Dept 1985], affd on other grounds 67 NY2d

617 [1986] [hole in fence which permitteLd plaintiff to enter premises and later injure himself by
r

CL I
diving into pool was not cause of accident, even where defendant knew that people had been
it .

3

entering pool at night without permission ?a’nd that they gained access through fence]; see also

| Akinola v Palmer, _98 AD3d 928 [2d Depf ;2012] [presence of éonstruction fence on sidewalk
- which blocked pedestrian traffic was nc')‘t‘:-.cz}usej‘of plainﬁff being struck by vehicle WP;ile crossing
1
toward fence]; Warcho{ v City of New )fofk, 58 Misc 3d 1211[A], 2018 NY Slip Op 50049[U]
[Sup Ct, Queens County 2018] [presenc_;;f beglt bafs on fence which injured plaintiff was not

. al

Y
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cause of accident, but rather his decision to attempt to exit grounds by squeezing through fence

.,
L ot
1

NYCHA also offers proof that itr _reéeived no prior coinplaints regarding the block.

* rather than using other exits]).

Testimony that its'employees were genefally aware of a problem with co.nstrUCtion debris
emanating from the construction site onto the‘ ‘walkway is insufficient to estaf)lish that it had or
should have had knowledge of this partlcular cinder block. (See e.g, Farrell v State of New York,
88 AD3d 638 [2d Dept 201 1] [constructlve notice of defective condition not established through
general awareness of existence of debris]). For the same reason, there is no _ba51s for plaintiff’s
claim that the presence of the cinder block on the wali(way was recurring. |

| There is also no evidence as to how loﬁg the cinder block had been present on the
walkway before plaintiff® s-aceident. Plaintiff testified that she had not seen it there that night
before her fall or ab week beforehand, and all of the defendants’ witnesses testified that they had
never seen the block, before or 1mmed1ately after the accident. (See generally, Gordon v Am.
Museum of Natural History, 67 NY2d 836 [1986] [to constitute constructive notlce, defect must
be visible and apparent and must exist for sufficient length of time before accident to allow |
defendant to discovery énd remedy it]; see also Rivera v 2160 Realty Co., LLC, 4 NY3d 837
[2005] [ho triable issue raised as to constructive notice absent evidence that owner had notice of
debris on steps before accident or that debris had been there long enough for owner to discover
and fix prdblem]; DeJesus v New York Cl'lJ; Hous. A u?h., 53 AD3d 410 [1% Dept 2008], affd 11
NY3d 889 [premises owner not liable for caused by piece of carpet outside outdoor garbage site
as evidence did not shew constructive notice, but rather that item could have been deposited in
area only minutes er seconds before accident and any other conclusion would be fatally

speculative]).
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In light of this testimony, NYCHA was not required to submit evidence as to when it last
inspected the walkway. .(Id. at 837-8 [no proof as to constructive notice needed absent evidence
that anyone, including plaintiff; saw debris before accident]). In any event, NYCHA submits a
report from June 2013 detailing its ‘inspection: of-premises, including thei walkway and parking
lot. |

NYCHA thus demonstrates, prima faeie, that it neither created the dangerous condition,
nor had actual or constructive notice of it, and thus may not be held liable here, and plaintiff fails

to raise a triable issue precluding summary dismissal.

V. MASAi{YK’S MOTION

As the walkway on which plaintiff fell was owned by NYCHA and Masaryk had no duty
to maintain it, and absent ev1dence that it created a dangerous condition or- had actual or
constructive notice of it, Masaryk may not be held liable to plaintiff.

As there is no evidence connecting Central’s work for Masaryk to plaintiff's accident_
(see supra., 11.), there is no basis for grantingjudgment in Masaryk’s favor againet Central for

contractual indemnification.

VL. CONCLUSION

Accordingly, it ie hereby

ORDERED, that the motion of defendant Central Construction Management LLC
(sequence three) for an order granting dismissal of all claims and cross-claims and counterclaims
asserted against it is granted, and the complaint is severed and dismissed as against said
defendant; its motion for an order granting judgment on its third-party claim against Tri-State
Paving, LLC and on its c_toss claims against fri-State Paving & Masonry Corp. is denied; it is

further
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ORDERED, that the motion of third-party défendant Tri-State Péying (sequence four) for
an order dismissing the third-pgrty complaint.‘is granted, and the third-party corﬁplaint is
dismissed in its entirety; i‘t is further |

ORDERED, that the motion of defendant New York City Hous_ing Authority (sequence
five) for an order dismissing- plaintiff’s claims and all cross claims against itis granted, the
complaint is severed and dismissed as against said defendant; it is further

ORDERED, that the motion of defendants Masaryk Towers Corp; and Metro
Management 'and Dev‘elopmer.)'t (sequence six‘j fo;‘ an order dismissing plaintiff’s claims and all
cross and counter claims against them is granted, and the complaint is severed aﬁd disfnissed as
against sai;i defendan\ts; fheir motion for an order grahting them judgment on their cross-claim
for contractual indemnification against defendant Central is denied; and it is further‘

ORDERED, that there being no defendants remaining; the action is dismissed. _

- - ’J”
7/24/2018 : ‘ /

DATE ' BARBARA JAFFE, J.S.C.
, ‘ ON. B/ ARA JAFFE
CHECK ONE: B ) CASE DISPOSED : i NON-FINAL DISPOSITION )
GRANTED D DENIED GRANTED IN PAR]’ [:] OTHER -
APPLICATION: : SETTLE ORDER SUBMIT ORDER
CHECK IF APPROPRIATE: DO NOT POST : FIDUCIARY APPOINTMENT E’ REFERENCE
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