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for unjust enrichment, a sixth for “breach of trust,” and a seventh for “defranding creditors.”
{Foremost Compl., § 42-45, 49-53, 34-37.) This complaint also pleads a second cause of action
for breach of contract against defendants Go Cat Go and 87 Leonard Development. (Id., 9 32-
36.) This cause of action is based on the allegations that Go Cat Go entered into the construction
contract with Foremost (the Foremosi Contract) and breached the contract by not paying the
amnounts due to Foremost, and that 87 Leonard Development was a record owner of the Property
and a third-party beneficiary of the contract. (Id., 99 18, 20, 33-34.3

In the third-party action, which is the subject of this decision, the developer defendants
allege a first cause of action for common law indemmification and a second cause of action for
common law contribution from third-party defendant German American Capital Corporation
{German American Capital),’ a lender of funds for the Project. (Am. Third-Party Compl., ¥4 31-
32,33-34)) German American Capital now moves to dismiss the amended third-party complaint
in its entirety, pursuant to CPLR 3211{a} (5) and (&) (7). on the grounds that the developer
defendants’ claims are barred by res judicata and, in the alternative, fail to state a cause of
action.”

Background

The parties” roles in the Project are not in dispute. Go Cat Go entered into a contract

with Foremost for the construction, (Forernost Corapl., § 18.) 87 Leonard Development was the

owner of record of the Property. (Prior Complaint, § 8.7 Go Cat Go is the sole owner of 87

! In the amended third-party complaint and in its motion papers, the developer defendanis refer to German American
Capital a3 “Deutsche Bank.”

% in the alternative, German American Capital meoves, pursuant to CPLR 22¢1, to stay the third-party action pending
appeal of the action that is the basis of ita res judicata claim. As the appeal is no longer pending, the request for a
stay is derded as moot.

* Factual allegations as to the roles of the parties are pleaded in a prior action brought against German American
Capital by 87 Leonard Development and non-party 87 Mezz Member LLC. The prior action (Index No,
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Mezz Member LLC (87 Mezz Member), and 87 Mezz Member is the 100 percent owner of 87
manager of 87 Leonard Development and of 87 Mezz Member, (Id,, Verification, at 15.)
Anthony M. Marano and Anthony C. Marano were guarantors of the loans made by German
American Capital to finance the Project. {Id., §27.) More particularly, by agreement entitled
Loan Agreement and dated as of March 31, 2011, German American Capital made g mortgage
loan of approximately $13 million to 87 Leonard Development as mortgage borrower.
(Developer Defs.” Meme. In Opp., at 3; Aff. of Andrew Todres [third-party defs.” attorney],
Loan Agreement [Exh. D (3)].) By separate agreement dated as of March 31, 2011, German
American Capital made a loan of nearly $15 million to 87 Mezz Member as merzanine
borrower. {Developer Defs.” Memo. In Opp., at 3; Todres Aff,, Mezzanine Loan Agreement
{Exh. D (23]} As collateral for the mezzanine loan, 87 Meze Member pledged all of its
membership interests in 87 Leonard Development. {Am. Third-Party Compl., § 12.)

(O or about December 1, 2011, Go Cat Go and Foremost entered into the Foremost
Contract — “a Standard Form Agreement Between Owner and Contractor . . . concerning the
development” of the Property. (Am. Third-Party Compl,, § 13.} At that time, “the first ftem of
work was performed and/or the first item of material was furnished” by Foremost. {Forenost
Compl., § 24.) On or about April 3, 2013, “the last ttem of work was performed and/or the last
itern of material was furnished” by Foremost. (Id,) Foremost pleads that $961,262.05 “still is
justly due . . . for work performed and materials supplied” during this time frame. (Id., § 26.)

On April 1, 2013, after the developer defendants did not make a payment (German

American Capital Memo. In Supp., at 2), German American Capital declared “a technical Event

634279/2016} is discussed further below. {Infia at 5.} The complaint in that action is referred to as the Prior
Complaint.
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of Default” under the mezzanine loan. {(Am. Third-Party Compl, ¥.16.) German American
Capital then “stated its intention to foreclose on [87 Mezz Member’s] membership interests in
[87 Leonard Development].™ (Developer Defs.” Memo. In Opp., at 4.) On August 13, 2013,
German American Capital conducted a UCC foreclosure sale of 87 Mezz Momber’s membership
interests in 87 Leonard Development. (Developer Defs.” Memo. In Opp., at 4.} At the UCC
sale, German American Capital purchased the membership interests for itself. (Id.; Am. Third-
Party Compl., § 19

The developer defendants plead that at the time of the UCC sale, German American
Capital “was aware that [Foremost] claimed payment for labor and materials in connection with
the Property.” (Am. Third-Party Compl,, § 20.) According to the developer defendants, German
American Capital “benefitted from any labor and materials supplied by [Foremeost]” (id., § 21},
but “did not compensate [Foremost] for the value of any labor or materials. . .7 (Id, ¥22.) On
June 2, 2014, having purchased the membership interests, German American Capital “caused [87
Leonard Development] to sell the Property” to a third party for 33 million dollars. {Id., §23.)
The developer defendants allege that “the proceeds from the sale of the Property, which reflected
any labor or material provided by Plaintiff, were then transferred to another subsidiary or
affiliate of {German American Capital],” and that they did not receive any of the proceeds from
the sale of the Property. {Id,, 9 24-25.)

On or about August 12, 2016, prior to commencement of the instant third-party action, 87
Leovard Development and 87 Mezz Member commenced an action in this Court (the prior
action) against German American Capital, The prior action asserted claims for breach of

contract, breach of the implied covenant of good faith and fair dealing, and conversion. (Prior

* In the amended third-party coroplaint and in its motion papers, the developer defendants refer 1o 87 Mezz Member
a8 “87 Mezz” and 87 Leonard Development as “87 Development.™

1580482018 FOREMOST CONTRACTING & vs. GO CAT G0, LLO Page 4 of 12
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Complaint, §9 54-72.) The prior action pleaded that it arose “from [German American Capital’s]
willful breach of the parties’ mezzanine loan agreement in an unlawful scheme to uswp
Plaintiffs’ valuable, but unfinished, Tribeca huxury real estate development project through a
UCC foreclosure sale.” {Id., § 1.} As further pleaded in that action, “pursuant to its unlawful
scheme, [German American Capital] purported to conduct 8 UCC sale of {87 Mezz Member's]
membership interests in [87 Leoﬁard Development], which [German American Captial] acquired
for itself. Thus, [German American Capital] usurped the highly profitable development project
from [87 Merz Member] and converted [87 Leonard Development’s and 87 Mezz Member’s]
substantial equity in the Property.”> (Id,, § 52.)

By decision dated May 24, 2017, this Couri (Singh, 1) rejected these claims and

dismissed the prior action with prejudice in its entirety. {87 Mezz Member LLC v German Am,
The Court reasoned that “the loans were not repaid. Therefore, under the unambiguous language
of the Loan Agreement, an Event of Default was triggered” under a separate agreement between
the parties entitied the Additional Interest Agreement. (Id,, at * 2 {internal citation omitted].}
The Court further held that German American Capital did not deliberately miscalculate the
amount due under the Additional Interest Agreement. (Id,, at * 3.} The Appeliate Division
affirmed, holding that “German American Capital Corporation {GACC) had a right to foreclose

on iis collateral.” {87 Mezz Member LLC v German Am. Canital Comp., 162 AD3d 524, 524 [1st

Dept 20181}
In the amended third-party complaint in this action, as in the prior action, the developer

defendanis plead that “pursuant to its unlawful scheme,” German American Capital “wrongfudly

3 In the Prior Complaint, “German American Capital™ is referred to as “Deutsche Bank,” “87 Mezz Member” as “87
Mezz” and “87 Leonard Development” as “87 Leonard.”
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usurped the Property in a purported UCC sale of the equity of [87 Leonard Development], in
breach of the parties” various loan agreements. As a result of [German American Capital’s]
misconduct, the Developer Defendants were wiped out and did not receive a penny from the
Property.” {Am. Third-Party Compi, ¥4 19, 1.}

It is well settled that on 2 motion to dismiss pursuant to CPLR 3211 (g} (7}, “the pleading
is to be afforded a liberal construction (gee, CPLR 3026). [The court must] accept the facts as
alleged in the complaint as true, accord plaintiffs the benefit of every possible favorable
inference, and determine only whether the facts as alleged {it within any cognizable legal

theory,” (Leon v Martinez, 84 NY2d 83, 87-88 [1994}; see also 311 W. 232nd Owners Comu ¥

Jennifer Realty Co,, 98 NY2d 144 [2002].) However, “the court is not required to accept factual

aliegations that are plainly contradicted by the documentary evidence or legal conclusions that

are unsupporiable based upon the undisputed facts.” (Robinson v Robinson, 303 AD2d 234, 235

[1st Dept 2003]; see also Water 8t Leaschold LLC v Deloitte & Touche LLP, 19 AD3d 183 {ist

Dept 20051, Iv denied 6 NY3d 706 [20061.)

it is further settled that “{i]jn New York, res judicata, or claim preclusion, bars successive
litigation based upon the same transaction or series of connected transactions if: ({) there is a
judgment on the merits rendered by a court of competent jurisdiction, and (i1} the party against
whom the doctrine is invoked was a party to the previous action, or in privity with a party who

was.” (Matter of Peonle of the State of New York v Aundied Card Svs. Ing, 11 NY3d 105, 122

{2008] {internal quotation marks and citation omitted], cert denied 555 US 1136 {20091 New

York follows a “transactional analysis approach in deciding res judicata issues.” ((F’Brien v City

158042018 FOREMOST CONTRACTING & ve. GO CAT GO, LLG Page 8 of 12
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of Svracuse, 34 NY2d 353, 357 [1981].) Under the transactional approach, “once a claim is

_____________________________

brought to a final conclusion, all other claims arising out of the same transaction or series of
transactions are barred, even if based upon different theories or if seeking a different remedy.”
(Id) “When alternative theories are available to recover what is essentially the same relief for
harm arising out of the same or related facts such as would constitute a single “factual grouping,’
the circumstance that the theories involve materially different elements of proof will not justify

presenting the claim by two different actions.” (Id., at 357-338 [internal citation omitted};

aecord UBS Secs. LLE v Hishland Capital Mt L., 86 AD3d 469, 474-475 [1st Dept

2011} Syneora Guar. Inc, v 1P, Morean Secs, LLC, 110 AD3d 87, 96 {1st Dept 2013} [holding

that where plaintift in the second action “asserts different legal theories, but it secks to recover
for the same alleged harm based on the same underlying events,” res judicata bars the second
action, as “[ijt is not necessary that the precise legal theories presented in the first action also be
presented in the second action”] [internal quotation marks and citations omitted]. }

Here, the developer defendants argue that res judicata does not apply because the prior
action and the instant third-party action do not arise from the same transaction. {(Developer
Defs” Memo. In Opp,, at 2, 7.) The developer defendants contend that the two actions arise out
of different contracts, and that the instant third-party action pleads claims against German

American Capital under the Foremost Contract, while the prior action asserted claims againgt

developer defendants also assert that the wrongdoing at issue in the two actions occurred at
different times. They argue that their prior claims “involve[d] whether [German American
Capital] wrongfully took control of the Property . . .7 but, here, “do not in any way turn upon
whether the UCC sale was wrongful.” (Id,, at 9.) The developer defendants further contend that

155048/2018 FOREMOST CONTRACTING & vs. GO CAT GG, LLC Page T of 12
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“Itihe two actions rely upon different sets of facts, hinge on the application of different laws and
seek different forms of relicf” {Id., at 2.}

The developer defendants” arguments are unpersuasive. German American Capital’s
alleged wrongful acts in connection with the UCC sale are the basis for both complaints. The
developer defendants ignore that the complaint in the prior action, like that in the third-party
action (quoted supra, at 5, 6}, sought damages as a result of German American Capital’s alleged
wrongful usurpation, through the UCC foreclosure sale, of the developer defendants’ interests in
the Project. Put another way, although the prior action involved the mezzanine loan agreement
rather than the Foremost Contract, the foreclosure, plus all of German American Capttal’s post-
foreclosure acts, were at issue because the claim for damages was based on German American
Capital’s acquisition of 87 Mezz Member's interests in the Project following the UCC sale.
German American Capital thus demonstrates on this record that the amended third-party
compraint is based on the same iransaction as the transaction at issue in the prior action.

German American Capital also satisfies the requirement for the application of the res
judicata doctrine that there have been a final judgment on the merits in the prior action. As noted
above, the prior action eventuated in a judgment that dismissed the claims on the merifs with
prejudice.

The court turns to the final element of the res judicata doctrine, which requires that a
party must have been a party o the previous action or in privity with those that were, The
developer defendants’ sole challenge to privity is that only one of the four developer defendants,
87 Leonard Development, was a party fo the prior action. (8ee Developer Defs.” Memo. In Opp.,
at 1-2; see Transcript of Oral Argument [NYSCEF Doc. No. 1227 at 11-12, 17.) That argument
is based on a misapprehension of the standards for establishing privity.

155048/2018 FOREMOST CONTRACTING & vs. 80 CAT GO, LLT Page 8 of 12
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As the Court of Appeals has explained, “privity is not susceptible to a hard-and-fast

definition.” {Applied Card Svs.. Inc., 11 NY3d at 123.) A Court “must determine whether the

severe consequences of preclusion flowing from a finding of privity strike a fair result under the
circumstances. This inguiry is, of course, informed by reference to the policies that res judicata
is designed to protect.” (Id, [internal ciiation omitted].} “{A] person may be bound by a prior

judgment 1o which he was not a party of record.” (Watts v Swiss Bank Corp,, 27 NY2d 270, 277

[1970].} “Generally, to establish privity the connection between the parties must be such that the
interests of the nonparty can be said to have been represented in the prior proceeding.” (Green v

Santa Fe Indus. Inc, 70 NY2d 244, 253 [1987])

It 1s undisputed that Go Cat Go owns 87 Mezz Member (Prior Complaint, § 12}, that

Verification, at 15), and that Anthony M. Marano and Anthony C. Marano were guarantors of
the loans made by German American Capital to finance the Project. (Id,, §27.) There is no
claim here that the status of the three developer defendants is insufficient to establish that they

were in privity with the prior partics. Nor is there a claim that the guarantors did not have notice

of the prior action and an opportunity to appear. (See Walter E. Heller & Co. v Cox, 343 F Supp

[1973] [holding, under New York law, that “guarantor is bound by a prior adjudication involving
the principal debtor if the guarantor had notice of and an opportunity o participate in the prior

proceeding”]; ses alse Jonas & Naumbure Corne v Michlin, 220 AD 649, 652-653 [1st Dept

192773 63 NY Jur2d Guaranty and Suretvshin § 376-377 [2018]) The court accordingly

concludes that the developer defendants were in privity with the parties to the prior action.

Ag all of the elements for the application of the res judicata doctrine have been met, the

155048/2048 FOREMOST CONTRACTING & vs. GO CAT GO, LIS Page 8 of 12
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amended third-party complaint against German American Capital must be dismissed. The court
will, however, address German American Capital’s alternative argument that the developer
defendants’ claims lack merit.

Indemnification and Coniribution

In the amended third-party complaint, the developer defendants seek common law
indemnification and common law contribution from German American Capital. (Am. Third-
Party Compl., ¥ 32, 34} In opposing German American Capital’s motion, the developer
defendants argue that “[ilndemnification is an equitable remedy designed o prevent unjust
enrichment.”® (Developer Defs.’ Memo. In Opp., ;‘ii 2.} The developer defendants also contend
that “[clontribution is adequately pled where multiple alleged tortfeasors potentially are subject
to Hability.”” (3d.)

As the Cowrt of Appeals has explained, “[iln the ‘classic indemnification case,” the one
secking indemnity had committed no wrong, but by virtue of some relationship with the tort-
feasor or obligation imposed by law, was nevertheless held Hable to the injured party.” {Glaser v

M. Portunotf of Westhury Corp, 71 NY24d 643, 644 [1988] [internal quotation marks and

citation omitted]). “In indemnity, which arises commonly in cases inveolving vicarious Hability

¢ Aveording to the developer defendants, the amended third-party complaint alleges that German American Capital
“was in controd of the property at the dme of the $33 miliion sale, that i cansed the Property to be sold, and that it
puocketed the sale proceeds withow! paying the contractors that made the property so valuable” (Developer Defs.’
Memo. In Opp., 8t 2.} The developer defendants conclude that German American Capital “will be unjustly enriched
if' it fails 1o Indemuify [the developer defendants] to the extent that they may be Hable for the alleged costs of

plead that German American Capital obiained the proceeds of the sale without compensating Foremost for the value
of the labor or materials that Foremost supplied. {See Am. Third-Party Comp., §§ 19425

7 As argued by the developer defendants, “Foremost has alleged causes of action against [the developer defendants]
for breach of trust, defranding creditors, and breach of fiduciary obligations by purportedly diverting the cale
proceeds to themselves. . . . [German American Capiial], not [the developer defendants], recsived and was in
possession of the $33 million in sale proceeds. Accordingly, [the developer defendants] have adequately alleged
that {German American Capital] is Hable 1o the contractor as a separate fortfeasor.” {(Developer Defs.” Memo. In
Cop., at 2.3

155045/2018 FOREMOST CONTRACTING & vs. GO CAT GG, LLC Page 10 of 12
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... & party held legally liable to plaintiff shifts the entire loss to another. The right to do so may

be based upon an express coniract, but more commonly the indemmnity obligation is implied . . .

5

based upon the law’s notion of what is failr and proper as between the parties.” (Mas v Two

Bridues Assocs., 73 NY2d 680, 690 {1990] [internal citations omitted].) “[Tihe key element of &

commeon-law cause of action for indemuification is not a duty running from the inderonitor to the
injured party, but rather is a separate duty owed the indemnitee by the indemnitor. The duty that
forms the basis for the liability arises from the principle that every one is responsible for the
consequences of his own negligence, and if another person has been compelled to pay the
damages which ought to have been paid by the wrongdoer, they may be recovered from him.”

{Raguet v Braun, S0 NY2d 177, 183 [1997] [internal quotation marks, citations, and ellipsis

omifted].)

“[1n contribution, the tort-feasors responsible for plaintiff’s loss share hability for it ..
{TTheir common lability to plaintiff is apportioned and each tort-feasor pays his ratable part of
the loss.” (Mas, 75 NY2d at 689-690 [internal citation omitted].} Under CPLR acticle 14, “[tihe
*eritical requirement’ for apportionment by coniribution . . . is that the breach of duty by the
contributing party must have had a part in causing or augmenting the injury for which

Here, giving the developer defendants the benefit of all reasonable inferences, the
allegations of the amended third-party complaint do not support a claim for common law
indemnification. The developer defendants do not cite any authority on this motion that a lender
is obligated by statute or common law 1o compensate a contractor for its work, after the lender
forecloses on a loan made to finance a construction project.

The aliegations of the amended third-party complaint alse do not support a claim for

15504912016 FOREMOST CONTRACTING & va. GO CAT GO, LLS Page 11 of 12
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common law contribution. The Foremost complaint does not allege a viable tort against the
developer defendants. In opposing German American Capital’s motion, the developer
defendants argued that Foremost pleaded tort causes of action against them for breach of trust,
defrauding creditors, and breach of fiduciary duty, in connection with the sale of the Property.
{Developer Defs.” Memo. In Opp., at 12.) As the developer defendants acknowledged at the oral
argument, Foremost’s pleading was predicated on the allegation that 87 Leonard Development
was the owner of the premises at the time the Property was sold. This allegation was, however,
based on a mistake of fact as to the ownership, as it was Geroan Awerican Capital that owned
and sold the Property. (See Transcript of Oral Argument [INYSCEF Doc. No. 122] at 16}
Significantly also, the amended third-party complaint fails to plead a viable tort against German
American Capital. Ags noted above, the decision of the prior action against German American
Capital {(see supra, at 5-6) held that the foreclosure was not wrongful.

It is accordingly hereby ORDERED that the motion of third-party defendant German
American Capital Corporation to dismiss the amended third-party complaint is granted in its
entirety with prejudice; and i is further

ORDERED that branch of the said motion for a stay 1s denied as moot,

This constitutes the decision and order of the court.

Prated: New York, New York :\
September 25, 2018 ' : ;

LR & {

MARCYERIEDMAN, 1.8.C.
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