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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 54

X -
HARVEY GLADSTEIN, o -~ Index No.: 152121/2015
. Plaintiff, ~_ , -  DECISION & ORDER
-against- -
THOMAS F. KEANE and SUSAN K}EANE,I -
. Defendants.
) X

JENNIFER G. SCHECTER, J.:

This acti;)n, commenced in 2615, concerned defendants’ liabiiity to plaintiff on a
$180,000 promissblfy note (Dkt. _4)'.I 'andlon, among other tlﬁngs, Glédstein’s_ obligations
pursuant to the .Purc'hase Agreement (Dkt 24). Though the Purchase Agreenﬁent
contained a broéld érbitfation clause applicable to all disputes “relating tqf’ it (see id. at
14)--after defendants asserted a setoff defense based, in part, on th:e co’ntraét--the parties

charted their course and chose to litigate instead of arbitrate related disputes.

Significantly, at the 11" hour just before trial, defendants sought leave to amend

“their answer to assert a mutual-mistake defense. Defendants maintained, relying on a

September 25, 2012 memo prepared by Mark Rosman, that. part of the consideration for

the Note was “Rent and Sales Tax on New Auto and Janie’s Friend’s ‘Artwork’ etc

totalling $30,000,7’ which artwork was githef taken by Gladstein when he left the firm or

belonged to Keane under the Purchase Agreement, and therefore, its value should not

! References to “Dkt.” followed by a number refer to documents filed in this action on the New
York State Courts Electronic Filing system (NYSCEF). Defined terms in this decision have the
same meaning as those contained in the May 16, 2018 Decision and Judgment (Dkt. 170), which
was issued after a bench trial. '
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ha;/e been included in the amouﬁt of the Note (Dkt. 155 at 19 6. 9; Dkt. 157). At trial and
“again on reargument, the céﬁn denied the amendment both as untirhely and as lacking in
" merit ngt; 171). | |
| After the bench trial, durihg which the parties had a full and fair opportunity to be
heard .on all i.;ssues propérly presented related to _the Purchase Agreement, on May 16,
| 2018, the court issued the Judgment awafdin-g blainﬁff $l7;1,0(50 along with interest and
attoméys’ fees (Dkt. 170).2 | |
On July 12, 2018, Keahe commenced a commercial arbitration against Gladstein |
concerning -the»“lavw practvice éurchas‘e” based on the Pvurchase Agréement (see Dkt; 225
at 2) Gladstein }thben made this mbtion to stay_tﬁe arbi‘tration and fpr sanctions, urging
that Keane waived arbitration by proceeding with his Purchase—Agreement related setoff
defense in ihis forum and. ;:hat “his claims are barred by res judicata. The court
immediately grahted'a temporary restraining order prevenAti\ng the arbitral proceedings
from going fdrward and, given thé clear frivolity of the arbitration, afforded Keane--an
attorney who should be fully famlllar with settled law governing waiver of arbitration and
clalm prcclusnon--an opportumty to withdraw the arbltratlon and avoid any potentlal
sanctions (see Dkt. 233). .
Keane declined to cjo .ﬁo. arguing that his arbitration “involves an issﬁe of fact
which was not decided at trial” though it was raiséd és a defense to the Note and rejected

on procedural and legal grouhds (see Dkt. 235). In dpposition to the motion, moreover,

2 A judgment was entered on May 24, 2018 (Dkt. 175);
‘ : - 2
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he explains that hé sees “»;hy s'omeoﬁe would think that [he] was using arbitration as a
"\_/ehicle‘ to re-litigate the issues” ahd acknowledges that a full history o;f the “artwork™
issue was set fdrth in his eérlier motion t_d amend. Bgcéuse' the issue was exclpded from
the trial and is now being raised as aﬁ affirmative claim that Gladstein'viol.ated the
“artwork prdvision in th¢ Purchase Agreemeﬁt”--in a different context thanA niutual
mistake--Keane mai;nains that he can now exercise his right td arbitratjo_n (Dkt. 236 at "
2-4, 14). .

‘Gladstein’s motion is. granted;' I_;oecause Keane’s claims are barred by res judicaté,
the arbitratioh is permanently stayed and, pursuant to 22 NYCRR 130-1.1, Glédstein is
awardéd reimbursemént for actual expenses reasonably .incurred and reésonable
attorneys’ fées relatéd to the frivolous arbitration.

It is well settled that the “right to arbitration may be hodiﬁed, waivéd or
abandoned” (-Cusfmdno v Schnurr, 26 NY3d 391, 400 [2015]). “The question Vof whether
[parties] waived their right to arbitrate by their litigation-re_lzited c>ondu6t is for the court
to .deci'de” (Skyline Steel, LLC v PilePro LLC, l 39 AD3d 646, 647 [Ist Dept 2016]). A
litigant who' fails to seek to arbitrate a claim and, ihstead, fully litigates a claim .‘on the
merits, cannot later change his mind and insist the claim be arbitratgd (JSBarkats PLLC v
Response Sci. ln;-., 149 AD3d 652 [lst Dept 2017] [defe’ndanis’ “participation in the
lawsuit, .in both state and federal court, for éppfoximately 11 months before moving to

compel arbitration manifested an affirmative acceptance of the judicial forum> and

constituted a wafvér of érbitration]); see Sherrill v Grayco Builders, Inc., 64 NY2d 261,

3
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'272 [1985D). Once “waivéd, the right to arbitrate cannot be regained” (Wdla’man 12
Mosdos Bobov, Inc.,'72 AD3d 983, 984 [1st Dept 2010]). By raising issues reiate@ to
compliance with the Purchase Agreément-—includihg the amounts, if any, that Gladstein
was obligated to pay.Keane and the Firm--in lhis_ forum as opposed to prdceeding with
arbitration, K.eane waive.d' his right tovarbitrate. |
Additionally, Keane’s claim that he is entitled to value basedv on the artwork,
which was raised before this court, is precluded by res judicaté regardless bf how Keane
seeks to recast it. “Unde.r. res judicata, or claim preclusion, a Va-lid final judgment bars
future actions t;ctween thé same parties on the same cause of 'action. As a general rule,
once 2 claim is brought t§ a final conclusion, ali other claims arising out of the same
transacfion or series oftransactions are barred, even if based upon different theories or
if seeking a different remedy” (Landau v'LaRossa., Mitchell & Ross, 11 NY3d 8, 12
[2008] [embhasis added], quoting Parker v Blc}uv,elt Volunteer Firé Co., 93 NYZd 343,
347 [1999]; see O'Brien v Ci& of Syracuse, 54 NY?d 353, 357 [198-1] [“This State has -
adopied the transactional analysis approach -in deciding res judicata issues ... (After tﬁe)
proceeding (ié) brought‘ to a final conclusion,v no otlte;r claim may be predicated upon th;_’
same‘incfdents”] [_emphasis addcd]). This “rule applies not only to claims actuallyv
litigated but also to cldims that could have been raiSekl in the prior litiga;ion” (Matfér of
Hunter, 4 NY3d 260 269 [2005] [emphasis added]; see Veleron Holdmg B.V. v Morgan .
Stanley, 151 AD3d 597 598 ( lst Dept 2017] [“transacuons upon which plaintiffs claim -
of fraud are premxsed were the subject of prior claims adjudicated in federal court” thus
4 |
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action.}vasi‘ barred by res judicata”]; Efias v Rothschild, 29 AD3d 448 [1st Dejst 2006]
[explaining that “claims can arise out of the same transaction or series of transactions
i even if there are variationé li'n the féc‘;ts alleged, or different t;elief is sought and even when
i several legal vtheories dépend 6n different shadihgs of the facts, or would emphasize
’ different elements of the facts or Would call for different measu;és of liability or different
kinds of relief]).

It is clear that Keane’s artwork claim arises from the same transactions ad_d(eﬁsed
at trial. Keane tried to attack the amount of the Note t;aseq on the artwork and was
unable to do so not only because he waited too long but because his defense was decided
to be without merit. If Keane wanted to make any affirmative claims related to the
E Purchase Agreement, he haa plenty of time to properly raise them in advance of trial in
: v fhis acﬁbn in the forum that he chose to litigate other issues related to émounts Gladstein

potemially owed pursuant to the Purchase Agreemént. ﬁe did not do so. He cannot now
litigate or relitigate issues- that he either could have properly pursued or Were rejected or

that .would effectively undermine determinations made after trial (namely, that Keane

owed $174,000 on the Note _Vand was .not entitled to reduce that amount by the value of the

artwork and that Gladstein did not owe Keane any money based on the Purchase
Agreement and the Employment Agreement). Thus, even though Keane may not have

asserted the precise claim concerning the artwork that he now seeks to arbitrate, that such -
claim arises from the Purchase Agreement (and, moreover, according to defendants is

related to the v_'alue of the Note) means that it is barred (see Advest, Inc. v Wdchtel, 253
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‘ Af)2d 659, 661 [1st Dept 1998] [“respondents’ Waive'r encombassed not only the claims
that they had .actuall'y asserted in the 'Connccticut_ Superior Court, but glso éll other
 potential claims arising out of the same transaction”]). To bé sure, that Keane was denied
leave to amend a related, mcxlitless claim concerning the artwork is of no hpment. Even
if the denial was purely due to lack of timeliness, res judicata would still apply with equal
force (see Veleron Holding, B.V. v Morgan Stanley, Index .No. 652944/2014, Dkt. 321
; N [Sup Ct, NY County] t8>/2/ 16 ;I‘r. at 16;17, 48) [plﬁintiff did not seek to assert claim in
v_ prior action because deadline for leave to ame.nd'had elapsed], affd 151 AD3d at 598 [res
judicata applied 'vbecauée'plaintiff‘ had enough information to timely asser‘t’ claim in prior

‘ acﬁon but chose not to do s0]). | v |
| o - , Coﬁsequently, the arbitration is frivolous and. plaintiff is awarded reasénqble
aitomeys" fees incurred in responding to the arbitration d_émand and in making this
B inotiqn (see 22 NYCRR 130;1.1[a] and [c][1] [“conduct is frivolous if ... itvis comple'tely
without merit in law and caﬁnot be supported by a reasonable argument for an extension,
modiﬁqation or réver_sal of existing .law”]; see Tod{man; Young, Tunick, Na&hamie,
Hendler, Spizz & Drogin, P.C. v Richardson, 247 AD2d 318, 318-19 [1st i)ept 1998]
[sanctit_ming party for making frivolous arguments in connection with arbitration]; Mate
?icn_ic v Seatrain Lines, Inc., 189 AD2d 622, 623 [1st Dept 1993] [sanctioning party for

refusing to wiihdraw case after vbeing. warned that res judicata apialied]).

Accordingly,itis . |

Pd
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ORDERED thiat, plaintiff”’s mgtion to-permanently stay the arbitration commenced

by Mr. Keane'i gﬁanteﬁ &nfif that a itra oﬁ is permatently-stayed; and it 18 further

sanctions is granted and. within one week of”

ORDERED that plaintiff’s motion
entry of this order, plaintiff®s counsel shiall e-file and submit records for the amouits

billed for responding to the arbitration demand and for making this motion accompanied .

by an affidavit. explaining Why' $uch. amounts are reasonable, and within one week

thereafter, Mr:: Keane shall ¢ ibndit.an affirmation séfting forth any objections to
/ ) o g ’ ’
the reasonableriess of plain couisel

e

§ fees, and the court will set a heatinig on fees if
necessary- zi’fier. reviewing the submissions. Hard copies ‘of the submissions related to
{ | auornc\fs fees must be- delwcred to:the P art Clerk (60 Centre Street, Room 228) the day

after they are e-filed.

Dated: October9, 2018 ENTER:

Jennifer M tectof, 1.S.C.
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