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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

VIRGINIA MILOS as Administrator for the Estate of
LENUTA MILOS, and VIRGINIA MILOS, individually 7
Index No.: 501749/2014
Plaintiffs,
DECISION/ORDER
-against-
FAIRVIEW NURSING CARE CENTER, INC., ZVI
BATASH, M.D., DINAH KLEIN, ARI KATZ, THE Hon. Judge Bernard J. Graham
KLEIN FAMILY FOUNDATION Supreme Court Justice

Defendants

Recitation, as required by CPLR 2219(a), of the papers considered on the review of this
motion to: award summary judgment to the defendant, Zvi Batash, pursuant to CPLR sec. 3212.

Papers Numbered
Notice of Motion and Affidavits Annexed...........cccvernenne -2
Order to Show cause and Affidavits Annexed.............
Answering Affidavits........cccoeveereeennienenenieenereenenens 3
Replying Affidavits.........cccceeevveivieniinnensenceeneeceenaennns 4
EXRIDILS...c..coviereeieririenieneneeteseesreeetee et
Other:.......(INEMO)...c..erviiriireereerrenieerereesessreetesnesseeenenns 5

Upon the foregoing cited papers, the Decision/Order on this motion is as follows:

Decision:

In this motion for summary judgment, the defehdant, Zvi Batash, M.D. (“Dr. Batash”), by
his attorney(s), has moved to dismiss plaintiff’s complaint pursuant to CPLR §3212. The motion
and supporting papers were filed on or about January 24, 2018.

Plaintiff, Virginia Milos, opposes this motion and argues that summary judgment is not
appropriate in this matter. Opposition to this motion was submitted on or about March 21, 2018.

- The instant motion was argued before the undersigned in Part 36 of this Court on June 21, 2018.
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chkground:

Lenuta Milos (“Mrs. Milos™) was admitted to North Shore University Hospital-Manhasset
(“NSUH-Maﬁhasset”) on April 3, 2012. Prior to being admitted, Mrs. Milos resided at home and
had a history of dementia, prior stroke, and dysphagia (difﬁculty swallowing) (see NSUH
Medical Records, Ex. “J”). At NSUH-Manhaséet, Mrs. Milos was treated for generalized
weakness, dehydration, and UTI (see NSUH Med. Records, Ex. “J”). Dr. Batash was the
attending physician assigned to treat Mrs. Milos at NSUH-Manhasset and among the treatments
he provided, he ordered nutritional and swallowing evaluations to develop an appropriate
dysphagia diet, and continued Mrs. Milos’ prescriptions of Aricept and Seroquel (see Exhibit
“G” at 48).

On April 10, 2012, Mrs. Milos was discharged to Fairview Nursing Care Center
(“Fairview”) for rehabilitation (see NSUH Med. Records, Exhibit “J”’), where Dr. Batash was an
attending physician. Dr. Batash claims Mrs. Milos’ daughter Virginia specifically requested that
Mrs. Milos be transferred to Fairview so Dr. Batash could continue treating her because she was
happy with his care (see Batash Dep., (Ex. “G”) at 24). |

On April 11, 2012, Dr. Batash gave Mrs. Milos an initial evaluation at Fairview, as
required for all new residents (see Batash Dep., (Ex. “G”) at 26, Milos Med. Chart, Ex. “K”).
Mrs. Milos’ chief complaints were weakness and dementia, and she was presently taking Colace,
Aricept, multivitamins, Seroquel, Senna, and a Z-Bec vitamin. Dr. Batash performed a full
physical exam, continued Mrs. Milos’ prescriptions, and adjusted the administration of Seroquel
from 9:00 AM to 9:00 PM due to his observation that she appeared more somnolent than ﬁSual.
According to Dr. Batash, Seroquel is a long-term chronic psychiatric medication that patients are
usually on for a lifetime (see Batash Dep., (Ex. “G”) at 64). He also ordered a psychiatric

evaluation for the Seroquel prescription and a nutritional evaluation to address Mrs. Milos’
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dysphagia diet (see Batash Dep. (Ex. “G”) at 63, Milos Med. Chart, Ex. “K”’). Based on these
evetluations, Dr. Batash approved the recommendations that Mrs. Milos was to be given pureed
food and nectar thick liquids, have close supervision of her oral intake, be fed only when she was
alert, have reduced distractions while feeding, eat slowly with small sips of food, and remain in

an uprrght posrtron for at least th1rty minutes after meals (see Batash Dep. (Ex. “G”) at 68-69,

..... EIRE Y 2% TN
AN S

On Apnl 14 2012 a Fau'vww nurse noted that Mrs. Milos was experte‘ »ctng bouts of B

productive cough and contacted Dr Batash who ordered lOcc of Robltussm to be admlmstered
three times a day for seven days (see Batash Dep. (Ex. “G”) at 81, Milos Med. Chart, Ex. “K”).
At approxdmately 5:15pm, RN Ophelia Uriarte observed a CNA assist Mrs. Milos in the Fairview
dining room with the consumption of her pureed meal. After looking away for a moment, the
CNA ‘disco\"’e’re‘d Mrs. Milos facedown and unresponsive, with her face cyanotic (see Uriarte
Dep. (E}E.‘f‘H"')“ at 22, Milos Med. Chart, Exhibit “K"). The record indicates that Mrs, Milos was
retumed to her room, CPR was administered, and 911 was called, The EMS report indicates,
amang other things, that Mrs. Milos was brought by ambulance after becoming unresponsive dne
to choking while eating, and she was difficult to intubate because there was food in her oral
pharynx (see Batash Dep. (Ex. “G”) at 93, NSUH Med. Records, Ex. “L”). Dr. Batash was
notiﬁed by phone of Mrs. Milos’ condition and gave the order to have her transferred to NSUH-

Forest Hllls (see Urlarte Dep (Ex “H”) at 177 178) There is no ev1dence or testlmony as to

g o B c‘

lu-..~_o .; P .,, by . e ._' ; iy L‘,

whether Dr Batash wa‘sﬂpresent at Fa1rv1ew when the mcidcnt
Dr Batash performed a phystcal examrnatlon of Mrs Mllos upon her arrtval rat NSUH-
Forest Hills on Apr11 14 2012 and noted that her lab results were unremarkable A chest X-ray

showed right side emphysema, and an EKG showed sinus tachycardia at 128 beats per minute

(see Batash Dep. Ex. “G” at 90-91, NSUH Med. Records, Ex. “L”). Mrs. Milos was then sent to
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the ICU and was diagnosed with left-sided pneumothorax (collapsed lung) due to aspiration of
food into her airway and right sided subcutaneous emphysema (chest trauma). Mrs. Milos

remained unconscious and in critical condition until she died approximately 14 hours later.

Issues Presented:

Dr. Batash (Defendant) argues that he did not depart from good and accepted standards of
medical practice as an attending physician in his treatment of Mrs. Milos. This claim is based on
the expert opinion expressed in the affirmation of Howard D. Kolodny, M.D. (“Dr. Kolodny™)
that all of Dr. Batash’s actions were within community standards of care given Mrs. Milos’
medical history. In addition, Dr. Batash asserts that he was not a proximate or competent

~ producing cause of Mrs. Milos’ injuries because the diet and feeding plan created by Dr. Batash
was intended to be carried out by the RNs and CNAs at Fairview. As Dr. Batash has never been
an employee of Fairview, he claims he has no vicarious liability for any failure of the RNs or
CNAs to carry out the diet and feeding plan.

Opposing the motion, Virginia Milos (Plaintiff) argues that Dr. Batash departed from
good and accepted standards of medical care by continuing Lenuta Milos’ prescription of
Scrqquel}, which was not gpproved _fqr the treatment of dementia, and can cause substantial risk
of choking and aspirational ppeqmonia, which was the actual causé bf Lenuta Milos’ death.

Virginia Milos also contends that Dr. Batash deviated from good and accepted standards
of medical care by prescribing Robitussin without instructions to the RNs éﬁd/ér CNAs as t,ol

how it should be administered.
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Defendant’s Contentions:

In support of his motion, Dr. Batash provides the expert opinion of Dr. Kolodny that,
within a reasonable degree of medical certainty, Dr. Batash did not deviate or depart from
accepted standards of medical practice in the care and treatment of Mrs. Milos. Dr. Kolodny
states that community standards require a physician caring for a nursing home patient to see the

- patient within twenty-four hours of admission to the nursing home, and once monthly thereafter
unless an acute problem develops, but not if the acute pfoblem is so severe as to require
immediate transfer to the hospital (see Kolodny Aff., par. 13 (Ex. “A”)). The record reflects that
Dr. Batash did see Mrs. M»ilos within twenty-four hours of being admitted to Fairview, and thus
acted within the community standards of care. ‘

Dr. Kolodny’s expert opinion also supports Dr. Batash’s claim that the continued
prescription of Seroquel and the prescription of Robitussin was within the standard of care. It is
Dr. Kolodny’s opinion that the discontinuation of Seroquel would have been detrimental to Mrs.
Milos because Seroquel is a long-term chronic antipsychotic medication and should be
discontinued or adjusted by a psychiatric physician with specialized experience with the
medication (see Kolodny Aff., par. 14). Although Dr. Batash did adjust the timing of the
medication so that it would be administered at 9:00 PM instead of 9:00 AM, he claims he did not

' fge_l comfoftable changing the dosage without psychiatric involvement (see Batash Dep., p 64).
In tiddiﬁdn, Dr. Batash states that the 10cc of Robitussin is the lowest dose typically given, hé’ .
}}gs hevcr known Robitussin to cause sleepiness, and its administration had no impact on Mré. |
Milés’ feeding (see Batash Dep., p. 84-85).

Furthermore, Dr. Batash contends that his conduct was not the proximate cause of the
?hpkipg injury that ultimately led to Mrs. Milos’ death. This contention is supported by Dr.

Kolodny’s statement that care plans for dysphagia patients are typicélly designed by attending
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physicians, such as Dr. Batash, and implemented by the RNs and CRNs. Dr. Kolodny agrees with
Dr. Batash’vs claim that he had no vicarious responsibility for the conduct of the RNs and CRNs
at Fairview, because he was not an employee of Fairview and was not responsible for supervising
the RNs and CNAs. Because standards of care of an attending physician did not require Dr.
Batash to be present at Fairview during Mrs. Milos’s choking incident, his absence cannot be
said to be a departure from the standard of care, or a proximate cause of Mrs. Milos’ injury

because it was not his duty to provide lifesaving measures to Mrs. Milos.

Plaintiff s Contenttons. . |

Vrrgnna Milos argues that several material issues of fact exlst regardrng Dr Batash’
departure frorn good and excepted standards of medical care, Flrst, Vu‘ginia Mllos asserts there is
a question as to whether Dr. Batash deviated from good and accepted standards of rnedtcal care ‘
by contrnulng to prescrrbe Seroquel to Mrs. Milos. Not only is Seroquel not approved to treat

dementra—related psychosrs but 1t also can cause a substantlal rrsk of choklng and asprratlonal

pneumoma (see Product Insert for Seroquel p- l(Plalntrff’ s Ex ’ ) . rd ates that the
cause of Mrs Mrlos death was chokrng Dr. Perry Starer ) (“Dr Starer )expert testrmony :

supports the clann that Seroquel is an unproper treatment for Mrs Mrlos dementla, and that the

throat 1nﬂarnmatron caused by Seroquel added to her drfﬁculty g allewmg and mcreased her rtsk

of choklng (see Starer Aff para 4 5 (Plaintrft‘s Ex. “I”)) | L : g o
The second i issue of fact Vrrglnra Mrlos states is whether Dr Batash devtated from good

and accepted standards of medlcal care by prescrrbrng Robrtusstn to Mrs Milos w1thout any

mstructrons for its admmrstratron Dr. Starer claims that Robitussm can v}eause drows'ness wh;ch

could affect Mrs Mllos ablltty to swallow food (See Starer Aff para 8) ::Dr”“Stare\ further G

asserts that, because Dr. Batash drd not instruct the RNs aud CRNS that the Robrtussrn should not

6 of 11



["PITED_KINGS COUNTY CLERK 107057 2018) | NDEX NO. 501749/ 2014

NYSCEF DOC. NO. 256 RECEI VED NYSCEF: 10/11/2018

be administered close to Mrs. Milos’ mealtime and did not evaluate Mrs. Milos’ reaction to the
Robitussin before allowing her to be fed a meal, Dr. Batash departed from good and accepted
medical standards of care (see Starer Aff., para. 9). |

It is these two contended departures from good and accepted medical standards of care
that Virginia Milos claims were the proximate cause of Mrs. Milos’ injury and ultimate death.
Furthermore, it is Dr. Starer’s expert opinion that not only did Dr. Batash deviate from good and
aceepted medical standards of care, but those deviations also directly contributed to Mrs. Milos’

doath.

Discussion: |
On a motion for summary Judgment seeklng a drsmrssal of a medlcal malpractrce cause of

actron, a defendant must rnake a prrrna facre showmg elther that there was no departure frorn :
good and accepted rnedtcal praetrce, or, if there was a departure, that the departure was not the
proxrmate cayse of plalntrft‘s alleged tnjurres (Wllllam A Bay]ey Seton I;I p_ 1 12 ADBd 917
91 8 [2“" Dcpt 2013); 1gcrgto V. shag,ro, 151 AD3d 1029, 1030 [2017] Brmkley v, Nagsau
Health Cgre Corp., 120 AI)3d 1287 [2“‘l Dept. 2014]). Thus on a motron for summary Judgrnent,
the defendant has the 1nrt1al burden of establishing the absence of any departure from good and
accepted practice or that the plaintlff was not 1njured by any departure (see I n‘_aggya E ga
45 AD3d 572 [2"d Dept 2007]) “In order to sustain thrs burden, the defendant is only requrred
to address and rebut the specrﬁc allegatlons of rnalpractlce set forth in the plamtlff‘ s eprnplalnt
and blll of partxeulars” (Bhim v. Dougmash]g , 123 AD3d 862 864 [2014]) :

| Once the defendant has tnade such a showmg, the burden shnfts to the plalntrff to subrrut

evrdenttal'y faets or rnaterlals tO rebut thc prlma facie showmg made by the defendant 80 as to L

demonstrate the existence of a triable issue of fact (see rltz v. Buman 107 AI)3 d 93 6 940 [ oy

7 of 11



"B TED_KITNGS COUNTY CLERK 10705/ 2018) | NDEX NO. 501749/ 2014

NYSCEF DOC. NO. 256 RECEI VED NYSCEF: 10/11/2018

Dept. 2013]; Brinkley v. Nassau Health Care Corp., 120 AD3d at 1287). In order to prevail on a
claim for medical malpractice, “expert testimony is necessary to prove a deviation from accepted

standards of medical care and to establish proximate cause” (Nicholas v. Stammer, 49 AD3d

832, 833 [2008]).

Here, this Court is presented with a material question of fact of whether Dr. Zvi Batash
deviated or departed from accepted medical practice while caring for the decedent, Lenuta Milos,
and if so, whether Dr. Batash’s departttre from accepted medical practice was the proximate
canse of the injuries that occurred.

Defendant, Dr. Batash, in setting forth his prima facie argument for summary judgment
has offered the expert opinion of Dr, Howard D. Kolodny, an endocrinology physictan, who is
Board Certtﬁed in Internal Medicine. Dr Kolodny malntamed that based upon h1s review of
the medlcal records from North Shore University Hospital Manhasset the Fan'wew Nursmg Care
Center and North Shore Unlversny Hosprtal -Forest HlllS that to a reasonable degree of medrcal
certalnty, the care and treatment rendered to the decedent Lenuta Mllos, was at all tlrnes m .
accordance w1th good and accepted med1cal practice. Dr. Kolodny oplned that nothlng that Dr
Batash dld or failed to do was the competent producmg cause of any of decedent’s 1n_]ur1es that
wcre ‘alleged in this action. / o

Dr. Batash, as decedent S attendlng physician at North Shore Unwersxty Hospltal did
order a GI evaluatlon urology and oncology evaluations for a bladder mass found on a CT scan,
and nutrltlonal and swallowing evaluatlons to determine an appropnate dysphagla dlet As to
the care rendered at Fairview Nurs1ng Care Center, Dr. Kolodny rnatntalns that Dr Batash has
met the community standards with respect to a doctor carmg for a nursmg horne patlent by seemg

the patlent within the initial twenty -four hour period of her admx si

n to the nursmg care faclhty

and once monthly thereafter.
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Dr. Kolodny opined that Dr. Batash by prescribing Robitussin (10cc-3 times daily, which
was characterized as a minimal dosage), after being informed of Mrs. Milos’ cough, was
appropriate, given the symptoms prescribed by the RN as to the decedent’s physical condition.
Dr. Kolodny further maintained that the Robitussin prescribed did not contain a narcotic, and
thus, it would not cause drowsiness, nor would it have had an impact on the decedent’s feedings.
As to the determination by Dr. Batash that the decedent should continue to take Seroquel, that
toa was approprrate since it was initjally prescribed by the prrmary care physician a and the

Standard ot‘ care was for the patrent to contrnue the medrcation Dr. Batash properly determrned

that srnce Seroquel isa longterm ehronre antrpsyChotrc medreatron,' it per ta def |
opinron of an expert in psychotrc medrcatron before discontinurng or adJusting the dnsage Dr |
Kolodny ﬁtrther oplned thar the determrnatron by Dr Batash to change the tlnnng Qf |
adrnrnrsterrng Seroquel would not have negatlvely unpacted the abrlrty of Lenuta Mrlos to M
swallow Further at Farrvrew Nursing Care Center, Dr Batash ordered a psychratric evaluatron
Qf Lenuta Mrlos, and Dr. Kolodny asserts that a plan of care for the dysphagra and an approprrate

Chet was rrnplemented but its rmplementatron was not the responstbility of Dr Batash hut rather

was that of the staff at Fairvrew o J
Thrs Court finds that the defendant set forth his prtma facie burden of establrshrng that
Dr Batash had neither departed from good and accepted rnedrcal practice or that the plarntlff had

not been 1njured asa result of any alleged departure, and the burden shtfted_to the plarntrff to

estabhsh the exrstence of a trrab]e issue of fact
In opposrng the motron for sunrrnary Judgment by the defendant. Dr Batash the plarntrff

ard-eertrﬁed gerratrlcran

and has a prrvate practice in both Internal Medrerne and Geriatrlcs' | I)r Starer,: in off rrng hrs

oprmon revrewed the medrcal records of the decedent from North Shore Hospital the Fan'VIcw

9 of 11



["EPLED_KINGS COUNTY CLERK 10705/ 2018) | NDEX NO. 501749/ 2014

NYSCEF DOC. NO. 256 RECEI VED NYSCEF: 10/11/2018

Nursing Care Center, EMS, as well as the deposition transcripts of both Dr. Batash and Virginia
Milos.

Dr. Starer opined that Dr. Batash deviated from the standard of care by his determination
that the decedent céntinue to take Seroquel. Dr. Starer maintains that it was inappropriate for the
patient to take Seroquel since it is an anti-psychotic drug that is used for treating schizophrenia
and bipolar disorder and Ms. Milos was not suffering from either schizophrenia or a bipolar
disorder. Seroquel is known to cause pharyngitis (inflammation to the back of the throat) which
can lead to difficulty swallowing. Since Mrs. Milos was already suffering from dysphasia, she
was considered a risk for choking and taking Seroquel put her at an increased risk for choking.
Dr. Starer further opined that the determination by Dr. Batash to change the time of the day for
Mrs. Milos to take Seroquel would not have helped the patient as the time was not relevant since
Seroquel has a twenty-four hour affect upon the body.

Dr. Starer further opined that the failure of Dr. Batash to provide instructions to the
nursing staff of Fairview Nursing Care Center regarding administering Robitussin was a
departure from good and accepted medical practice. Dr. Batash should have instructed the nurses
not to administer Robitussin close to the patient’s meal time since drowsiness is a commonly
known side effect of Robitussin, and since she had dysphagia, the patient should have been fed
onlSI when she was alert.

This Court finds that in opposition to defendant’s motion, plaintiff raised an issue of
fact with the submission of an expert opinion which offers detailed opinions as to the treatment
rendered which conflicts with defendants’ expert opinions, thereby precluding summary
judgment. The plaintiff has raised two issues of fact regarding Dr. Batash’s deviation from good
and accepted standards of medical care. The first is the decision by Dr. Batash to continue to

prescribe Seroquel to Mrs. Milos. The plaintiff asserts that Dr. Batash was aware that Seroquel

10
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was a psychiatric medication and needed evaluation by a psychiatric expert. Yet while Dr.
Batash was able to arrange .for a nutritional and speech therapy evaluation, a psychiatric
evaluation was not conducted in the crucial period between April 11 and April 14, and Ms.
Milos continued to take the medication. The second issue pertains to the decision by Dr. Batash
to prescribe Robitussin to Mrs. Milos without providing instructions to either the RNs or the
CRNSs who had the responsibility of administering the medication.

CLtis Well settled that where partres to a medical malpractlce actlon offer conﬂrctmg expert

plalntlff need do no more than offer sufﬁclent ev1dence from whlch a reasonable person mtght

conclude that 1t was more probable than pot the inj ury was caused by the defendant (see ngmso
ama;caﬂosp Meg Cur, 21 AD3d. 881 883[2005] B |

Conclusion.‘ S e

The motion by defendant Zv; Batash M.D. for an order gran "ng summary Judgment and

a dtsnussal of tlus actlon is demed

ThlS shall constltute the decision and order of thts Court

Dated October 2, 2018 - - ,
Brooklyn, New York R o ?
o

n. Bernard I. Graharn: tice
Supremc Coutt, ngs County

-um*w
MJW”“
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