Craft EM CLO 2006-1 Ltd. v Deutsche Bank AG

2018 NY Slip Op 32682(U)

October 15, 2018

Supreme Court, New York County

Docket Number: 656152/16

Judge: Charles E. Ramos

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




["ETTED.__NEW YORK_COUNTY CLERK 10/ 1872018 09: 38 AM

NYSCEF DOC. NO. 88

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION

CRAFT EM CLO 2006-31, LTD.
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)

Plaintiff,
~against-
DEUTECHE BANK AG,
Defendant.

st e o mn e s s = ewm s i an wwe & =ms cm ewE mew mes tasi ewe e mms ies ewe seb el tR AAs AAF R tRR AAe RAl iR wmm e immtsmm wem :;{

Hon., €. BE. Ramos, J.8.C.:

In motion
{"Deutsche Bank”) moves purzuant to CPLR
and (7}, to dismiss the plaintiff
complaint {(the “Complaint”;.,

Factual Background'

For a full

NY County 2G17, Ramos, J.i}.

In the Decisicn, this Court
Deutsche Bank failed to apply updated Moody’
te meet specified orit

barraed under the applicable

b o . . L . .

Defined terms contained herein have the i
de firit’ﬁn as contained in the Decision,
herein.
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Craft EM CLC 200

recitation of the facts, please see

CLO Z0Ce-1, Ltd. v Deutsche Bank A%, 56 Misc 3d 1216{A),

found that “Craf

eria in the Reference Obligation

statute of limitations...
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sequence (001, The defsndant Deutsche Bank AG

(1), (23, (3},

-1 Ltd.

e 2 en o e T
this Court’s

dated August 14, 2017 {(the “Decision”) {(Craft EY

[Sup Ct,

‘z claims that

5 mapping tables and

arae Time-

Y pecause

Jentical
uniess otherwlize defined
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HSBC had no viable claims to assign as of the date of execution
of the 2016 Assignment Agreements and on this basis, the Court
dismissed that porticn of Craftfs claims and directed limited

discovery pertaining toe the issuance date of the alleged improper

\.P\

Accountant Certifications following a credit event.
Discussion
With respect to the timeliness of Craft’s claims alleging
improper Accountant Certifications followlng & cradit event,

coountant

,
N

Deutache Bank has established that eleven of the
Certifications (including Egana and Peace Mark, as addressed in

the 2017 Decisicon) wers issued more than six years prior to the
g -

initiaticn of this action, November 23, Z01&. Conseguently,

ting to those eleven Accountant Certifications
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are time-barred as well {Tambe Supp. Aff., Ex. A, #1-11; Exs.
B2-1) becauses a claim for breach of contract “accrues at the time

R SO T S S S M T ; o ETiged T o NS R TYD A
of breach {Chelsea Piers L. P. v Hudson River FPark Tr., 106 ADR3d

Otherwize, this Court concludes that Craft lacks standing to
pursus its claims becauss the Z201¢ Assignment Agreements are void

pursuant to the anti-assignment provision in the Swap Agresments,

=
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Section 5{1} of the Schedule to the IZDA Master Agraemn
clearly provides that:

[Deutsche Bank! hereby acknowledges that [Craft]
has granted a first priority security inters j

st in
its rights under thils Agreement, has directed that
payments owed to 1t be made Lo the Trustes

o)
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pursuant Lo this Ag“m@m&nt and ths I
Confirmation hereunder and has assigned this
Agreement to the Trustee pursuant to the
Indenture, and consents thereto, and [Deutsche
Rank] hereby consents to further transfer of such
rights pursuant tm the Indenture. [Craft] shall
not pledge, encumber or assign any ilnterest
{whether outright or by way of security) in this
Agreement without the prior writfen coensent of
[Deutsche Bankl, and any attempted assignment in
viclation of this provision shall null and
‘\’.Oidu
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Craft contends that the assignments are nonsetheless valid
because anti-assignment clauses do net apply to the assignment of
claims after loss has ccocurred., Craft also argues that the anti-
assignment provision is merely a personal covenant that does not

selgnments themselves invalid.
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This Court disagrees. The plain language of the anti-

assignment provision in the Schedule to ISDA Master Agresments

exprasaly states that “any attempted assignment in viclation of

thig provision shall be null and veid” {({d.). Pursuvant to the

ISDA Master Agreement, Many inconsistency beftween the provisions
of the Scheduls and the other provisions of this Master
Agreement” shall be resolved In favoer of the Schedule (id.). In
addition, the cases cited by Crait in support of iits contentions
are nobt applicable here, sither becausze they arise in the context
of insurance policies or involve anti-assignment provisgions that

do nob contaln express language indicating that the assslgnment

would be void.
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Beginning in January 2007, HSBC held the right to bring any
and ail breach of contract claims arising under the Swap

Agreements, including those purportedly asserted here.

Craft argues that Deutzche Bank consented to H3BCS

3

ssignments, however, the plain language of the Schedules to ISDA

a2858
Master Agreements demonstrate that Usutsche Bank provided only
limited writt consent “to any further transfer of such rights
iz

pursuant toe the Indenture... {1d.). Absent from the Indentures

[

is any provision that would permit the type of assignments
contemplated by the 201¢ ARssignment Agrsements and Craft
oth ise fails ~tc; establish that Deutsche Bank consented to the
assignments.

As a result, the assignments are not transfers “pursuant Lo
the Indenture,” and are thus transfers without consent that are

1 pursuant to the Schedule to the IZDA Master Agreement (id.}.
“Where the agresment in guestion contains express language that
any assignment would be void, language to ths effect thal an
assignee would scguire no rights as the resulit of an assignment,

or indicates that the nonassigning party has no obligatlon to

recognize the assignee, the subseguent assicnment iz voild”
{(Marion Rlumenthal Tr. ex rel. Blumenthal v Arbor Commercial
Mortg. LLC, 40 Misc 3d 1215(R), aff’d 133 AD3Id4 41% [lst Dept

pecause the 2016 Assignment Agreements are

4
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invalid, the Craft’s clalms must be dismissed for lack of
S ADR2d 374, 3

standing {(Natl., Fin. Co. v Uh, 27
20017 .
ty, it o is
iaa

Accordingly,
CRDERED that defendant Deutsche Bank AGZ s molbion to dismiss

the complaint is granted; and it is
CRDERED that the Clerk shall enter judgment accordingly.

Dated: Cctober 15, 2018
ENTER:

e,
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