Engelbert v Zeitlin

2018 NY Slip Op 32703(U)

October 22, 2018

Supreme Court, New York County

Docket Number: 653189/2016

Judge: Marcy Friedman

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




["ETTED._NEW YORK _COUNTY CLERK 1072272018 09: 31 AN I NDEX NO. 653189/ 2016
NYSCEF DOC. NO. 159 RECEI VED NYSCEF: 10/22/2018

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 60

N
OSCAR ENGELBERT INDEX NO. 633189/2016
Pladntiff, MOTION BATE
y- MOTION SEQ.
JIDE ZEITLIN, NG. 002
Detendant. DECISION AND ORDER
uuuuu X

HON. MARCY 8. FRIEDMAN:

The following e-filed documents, listed by NYSCEF docursent number (Motion Seq. No. 003) 80,
81, B2, 83, 84, 85, 86, §7, 88, B9, 90, 91, 92, 93, 94, 95, 95, 97, 98, 101, 102, 103, 104, 195, 106,
107,108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 119, 120, 121, 122, 123, 124, 125, 126,
127, 128,129, 130, 131, 132,133, 134, 135, 136, 137, 138, 139, 141, 142, 143, 144, 145, 146, 147,
148, 149, 1530, 151, 152, 153, 154, 155, 156

were read on this motion toffor SUMMARY JUDCGMENT

In this action, plaintiff Oscar Engelbert secks the return from defendant Jide Zeitlin of his
down payment of $825,000 toward the purchase from Feitlin of a cooperative apartment.
Engelbert moves, pursuant to CPLR 3212, for summary judgment. Zeitlin cross-moves, pursuant
to CPLR 3212, for summary Judgment “directing the Court, as escrow agent, 1o deliver to
[Zeitlin} the contract deposit of $825,000 currently being held in escrow.”

The following facts are undisputed unless otherwise stated. Zetilin is the owner of

apartment units 6A and 68 (together, the Unit) in the “residential cooperative housing
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cooperation [sic]” located at 121 Greene Street in Manhattan (the Co-op). {(Joint Statement of

Material Undispuied Facts {Jt. 813, 9 2.} Pursuant to a coniract of sale made as of Ootober 24,

Contract, 9 1.1-1.1.2, 116 JA#H of Willam MoCracken (PL°s Atty.) In Supp., dated July 31,
2017 (MoCracken ATE), BEx. D1} Upon signing the Contract, Engelbert made a 10% down
payment of $825,0600, which was delivered to and initially held by Zeithin’s attorney as escrow
agent. (Ju St., §94-5.)

Pursuant to the Contract, Zeitlin, as Seller, agreed (1) “to have removed as of record gll
Violations atiributable to work done in the Unit or as a result of the condition of the Unit,
ncluding but not Himited to, the Partial Stop Work Order presently pending, as well as all liens or
judgments which might affect the Unit;” and (it} “to cooperate with First American Title
Insurance Company and satisfy all conditions required for them to issue an Fagle 9 policy.” (Jt.
5t, 97, Contract Rider, 9 46.) “{T}t was a condition to closing for all Viclations attributable to
work done in the Unit to be removed, including the Partial Stop Work Order, and for First
American Title Insurance Company to issue an Eagle 9 policy.” (Jt. St., 9 8, citing Contract,

§ 15.1, Cortiract Rider, § 46} “[Tthe closing was also ‘subject io the unconditional consent of
the Corporgtion fie., the Co-opl”™ (Ut St, 4 9 [brackets in original], guoting Contract, ¥ 6.1.)
The parties were required to “cach cooperate with the other, the [Co-op] and title company, if
any, and obtain, executs and deliver such documents gs are reasonably necessary o consummate

this sale.” (Contract, § 24.1; Jt. 8¢, 9 10

* As the Contract refers t0 its provisions as paragraphs, rather than as sections, the court will also do so.

3
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(Se¢e e.z. Email from Blumenthal {o Jacobus, dated June 11, 2015 {MoCracken AfY, Ex. G
iproviding an update on the siatus of the stop work order]; Email from Jacobus to Blumenthal,
dated Feb. 12, 2016 [Mac Avoy Aff, Bx. I1.)

Engelbert sought updates from Zeitlin on the status of the Partial Stop Work Order and
the Eagle 9 policy and he and his atiorney repeatedly expressed impatience with the delays. (See
&£ Email from Tom Doyle (Defl’s Broker) to Blumenthal & Zeitlin, dated June 8, 20153
[MeCracken ASE, Ex. J} [copying an email sent from Engelbert to Doyle which expressed
Engelbert’s view that it was “geiting ridiculous” that the “work stop order” was still in place];
Hmail from Jacobus to Blumenthal, dated June 3, 2013 [Mac Avoy Aff, Fx. €] [“As | mentioned
vesterday, [the Partial Stop Work Order] is still on record, weeks afier we were told everything
was ok. [TThis is dragging on way too long™]; see also Fmail from Heyman (Def’s Broker) o
Zeitlin, Blumenthal, and Dovle, dated Mar. 6, 2015 [McCracken AfY, Ex. 1] [“Oscar desperate
forf] an answer today™1)

Zetthin encountered “obstacles” in lifling the Partial Stop Work Order and satisfyving the
conditions to obtain the requisite Eagle 9 policy. (See Def’s Memo. In Opp., at 4, %; see 2.,
Email from Blumenthal to Jacobus, dated Aug, 21, 2015 [explaining challenges Zeitlin’s counsel
encountered with certain UCC filings required by First American].} Zeitlin made periodic
progress reports to Engelbert and offered projections of new closing dates. {See Def’s Memo. In
Opp., at 4; Engelbert Aff, 9 16; see e.g. Fmail from Blumenthal to Jacobus, dated Nov, 8, 2013
MeCUracken AL, Ex. Hj {providing an update stating, among other things, that “Plan € for

resolving the issue with the Partial Stop Work Order had been “accomplished” and stating that

L8y
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the parties could “start considering a closing date toward the end of November or early in
December 201511}

On Janvary 25, 2016, Zeitlin’s attorney sent an email to Engelbert’s attorney
acknowledging that the delays were Zeitlin’s fault and secking confirmation that Engelbert was
“still interested in this sale.” (Email from Blumenthal o Jacobus [MeCracken A, Ex. ML) In
& February 12, 2016 email, Engelbert’s counsel confirmed that Engelbert was “still interested in
proceeding,” but would “need a few weeks from the time the stop work order has been lifted to
closing” in order to “coordinate his funding.” (Feb. 12, 2016 Email; see also Mar. 29, 2017
Engelbert Deposition Transcript, at 202-203 [Mac Avoy Aff., Ex. Z}.)

By notice dated March 9, 2016 (Cancellaiion Notice), however, Engelbert’s counsel
advised Zeitlin and his counsel that Engelbert elected to cancel the Contract. The Notice stated
in the pertinent part:

“Pursuant o the terms of the Contract and the conditions of
the consent of 121 Greene Street Owners Corp,
(*Cooperative’} to the purchase of My, Engelbert of the
Apartments, the pending ‘Partial Stop Work” order by the
New York City Department of Buildings involving the
Apartments had to be removed as of record before any
closing would be permitted, As of this date, no closing has
occurred and the Partial Stop Work Order has not been
removed as of record.

“Pursuant to the terms of Paragraph 16 of the Contract, Mr.
Engelbert is electing to cancel the Contract. His contract
deposit of 8800,000, plus interest acerued should be
immediately retirned to him. Please forward the returm of
the deposit to my attention.”

{Cancellation Notice [McCracken Aff, Ex. NJ: see Ji. 8t, 9923, 51

6 of 19
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The Partial Stop Work Order was lifted by the Department of Buildings on or abowt
March 15, 2016, (Jt. 5.9 67.) Notwithstanding the March 9, 2016 cancellation, Engelbert
attempted to negotiate with Zeitlin ahout the sale of the Unit, offering to close if a concession
wWere ma.dé in the purchase price and if the cloaing were adjourned approximately six months.
{Email from Blumenthal to Jacebus, dated Mar. 21, 2016 [Mac Avoy AfL, BEx. O} [summarizing
Engelbert’s offer}; Email from Karen Heyman (Def.’s Broker) to Blumenthal, Zeitlin, & Dovle,
dated Apr. 22, 2016, forwarding an email from Naim Mokadmint (P1L’s Broker) of the same date

{Mac Avoy AfE, Ex. 81} Zeitlin rejected these offers. (Mar. 21, 2016 Email; see Email from

Blumenthal to Jacobus, dated Apr, 24, 2016 [Mac Avoy AfF, Bx. T}

Feithin purported to serve a time of the essence notice, dated March 21, 2016, which
stated: “All issues concerning title to the referenced premises have been resojved
completely. . .. Therefore, please consider this letier 2 “time of the essence” notice advising vou
that the closing will take place Monday, April 28, 2016, .. .7 (Notice [Mac Avoy AfY, Ex. OL)
position was that the Contract was cancelled, that he was entitled o the refund of the deposit,
and that he would not appear at the closing. (Mac Avoy AFL, Ex. P}

Netther Engelbert nor Zeitlin appeared at the April 25 closing. (Ji. St,, 9 27.) The
$823,000 deposit has not been returned to Engelbert or paid to Zeitlin and is being held by the
Court in escrow pending the resolution of this litigation. (Id., 99 6, 24; Stipulation, so-ordered on

Mar. 8, 2017 [INYSCEF Boc. No. 351)

-
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Discussion
The standards for summary judgment are well settled. The movant must tender evidence,

by proof in admissible form, 1o establish the cause of action “sufficiently to warrant the court as

a matter of law in directing judgment.” {CPLR 3212ib]; Zuckerman v, Citv of New York, 49

N.Y.2d 557, 562 [1980].) “Failure to make such showing requives dental of the metion,

regardliess of the sufficiency of the opposing papers.” (Winegrad v. New York Univ, Med, Ctr,,
64 N.Y.2d 851, 853 [19851) Once such proof has been offered, to defeat summary judgment
“the opposing party must show facts sufficient to require a trial of any issue of fact” (CPLR

The complaint pleads a first cause of action for a declaration that Zeitlin breached the
Contract (Compl., ¥ 42-46); a second for injunctive relief (id,, 4 47-49); and a third for breach
of the Contract (id., Y 50-55). The second amended answer pleads a first counterclaim for
breach of contract (Second Am. Answer, §§ 123-141); a second for breach of the implied
Engelbert breached the Contract (id,, %% 150-153).

The three causes of action pleaded n the complaint are all based on the aliegation that
Zeitlin breached the Contract by failing to remuove all vielations to work done in the unit prior to
closing, tailing to satisfy the conditions for issuance of a required insurance policy, and failing to
close no later than February 14, 2015, (Compl., 9943, 53

Lagelbert’s Motion

The court first addresses the parties’ arguments concerning Engelbert’s cancellation

pursuani to Paragraph 16.2 of the Contract. The court holds that, upon the passage of the
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adjourned closing date, the right to cancel the Contact immediately vested in cach party. It is
well seftled that in 2 real estate sales agreement, “time of performance is not normally of the

essence unless the contract so states or one of the parties has unequivocally declared it upon

proper potice.” (ADC Orange, Ine. v Covote Acres Ing, 7 NY3d 484, 486 [2006]; see Grage v
MNappa, 46 NY2d 360, 565 [1979], rearg denied 47 NY2d 952.) It is also well settled, however,
that where the agreement expressly grants the purchaser and/or the seller the right to cancel after

a specified date, such a provision will be enforced. (W W, W, Assocs.. Ine. v Giancontieri, 77

County 2009] [holding that, although time was not of the essence, buyer “was fully within her
contractual rights to cancel the proposed purchase” when the board failed to give its
uncenditional approvall.)

Here, paragraph 16.2 of the Contract provided that, in the event Zeitlin was unable to
“perform” on the adjourned date, unless Engelbert elected “to proceed with the Clasing without
abatement of the Purchase Price,” both parties had an unequivocal right to “cancel thie] Coniract
on Notice to the other Party given at any time thereafter.” It is undisputed that Zeitlin was
4; 0 81, 9 11 Dec. 21, 2017 Oral Argument Tr., at 24-25. The absence of a time of the essence

clause therefore did not preclude Engelbert from canceling the Contract after the adjourned date.

* Nutics is defined as follows: “Any notice or demand (‘Notice’) shall be in writing and delivered either by hand,
overuight delivery or certified or registered mail, return receipt requested, to the Party and simulianeously, in like
manner, {o such Party’s Attorney, if any, and to Escrowee at their respective addresses or such other address as shall
hereafter be designated by notice given pursuant to this 4177 {Contract, §17.1)

\,@
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The cowt rejects Zeitlin’s argoment that the canceliation clavse is “ineffective” because

“Engelbert ‘elect{ed] to proceed” with the closing on the Contract after the original closing date

passed.” {(Detl’s Memo. In Opp., at 12 [brackets in originall; see also id., at 2, 11, 13-14.) The
court must “construe the feoniract] so as to give full meaning and effect to the material
provisions. A reading of the contract should not render any portion meaningless, Further, a
contract should be read as a whole, and every part will be interpreted with reference to the
whole; and if possible it will be so interpreted as {o give effect to its general purpose.” {Beal

Sav, Bank v Sommer, 8 NY3d 318, 324-25 [2007] {internal quotation marks and citations

omitted]; W.W W, Assoca, 77 NY2d at 162 [reading the contract “as a whole io determine its

purpose and wtent” ]y Paragraph 16.2 must be read together with paragraph 16.1, as modified by
paragraph 34 of the Countract Rider. These provisions afforded Zeitlin the “right to adjourn the
Closing” only for a period not exceeding 30 days. Read in light of paragraph 16.1, paragraph
16.2 gave Engelbert the right to elect to proceed with the Closing on the adjourned date “without
abatement of the Purchase Price” in the event that Zeitlin failed to comply with the terros of the
Contract.” As Engelbert did not eleet to close on that date, paragraph 16.2 gave sither party the
right to cancel at any time thereafier.

The court reaches a different result as to the issue of walver and estoppel. 1t is well
settled that “[clontractual rights may be waived if they are knowingly, voluntarily and

mntentionally abandoned. Such abandonment may be established by affirmative conduct or by

Portfolio Advisors, Ine. v Tocgueville Asset M L.P., 7 NY3d 96, 104 [2006] {internal

* To the extent that similar contract language was interpreted differently by a court on a motion for a preliminary
injunction {(ath v Micall, 2012 NY Slip Op 32100 {U], 2012 WL 3449439 {Sup C1, NY County 2012]), the court
disagrees with that inferpretation,

16
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quotation marks and citations omitted].) Estoppel *is imposed by law in the interest of fairness
to prevent the enforcement of rights which would work fraud or injustice upon the person against
whom enforcement is sought and who, in justitiable rehiance upon the opposing party’s words or
conduct, has been misled into acting upon the belief that such enforcement would not be sought.”
(Id, a1 106}

It 15 also well settled that “no oral modification” and “no-waiver” provisions may

themselves be waived. {See generally Rose v Spa Realty Assocs,, 42 NY2d 338, 342 [1977%;

sehavdel v Tavier, 65 ADx3d 620, 620 [2d Dept 20091.) Further, under the doctrine of equitable

estoppel, “[olnce a party 1o a written agreement has induced another’s significant and substantial
reliance upon an oral modification, the first party may be estopped from invoking the statute {of
frauds] to bar proof of that oral modification.” (Rose, 42 NY2d at 344.)

Engelbert relies on authority which holds that the right of a purchaser to a real estate
contract (o exercise its option to cancel is not waived or forfeited by the fact that the party “took
certain steps towards closing on the contract” after the date by which the other party was

required to perform. (See Bong Hyun Licu v Goller Place Corn., 192 AD2d 634, 634 [2d Dept

19931 [holding that buyers were entitled to return of their down payment where buyers cancelled

the contract after the date by which seller was required to perform]; ageord BDG Qeeanside

\\\\\\

AD3d 862, 963 [2d Diept 2009]; Envland v Nettesheim, 222 AD2d 825, 827 {3d Dept 19951)

There is, however, also substantial authiority that where a party discusses the possibility

of new closing dates, grants an indeterminate exiension of time to perform, engages in additional

11
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performance, or otherwise leads the other party to believe he or she is willing to proceed in
v.¥ilale, 223 AD2d 361, 362 {1st Dept 1996] [holding, after trial, that a time of the essence
provision “was waived by the statement of defendant]] [buyers’] atiorney in response o

plaintiffs’ attorney’s letter . . . that plaintiffs should *{cllean up violations so that we can proceed

Manorhaven, LLC, 66 AD3d 839, 840 [2d Dept 2009] [holding that, although the contract

atforded the seller the right to cancel in the event the buyer could not obtain a subdivision
approval, issues of fact existed as to whether the seller had “waived performance within the time
period originally fixed and essentially granted the plaintiff an indeterminate extension of time™};

Golfo v Kyeia Assocs. Ing., 15 ADSd 540, 541 [2d Dept 200357 [holding that questions of fact

exisied as o whether the defendants waived their right to cancel where they asked plaintiffs to

schedule a “mutually agrecable closing date” approximately three months after the original

ELAD 250 W, LLC v 30 Hubert 8t LLG, 67 AD3d 520, 521 [1st Dept 20091 {“We note also that

by continuing to perform vnder the agreement without giving plaintiff [seller] notice of alleged
defaults, defendant [buyer] could not thereafter elect to terminate the agreement for a default

which apparently it chose to disregard as a ground for termination of the contract™] [internal

Dept 2006] tholding that, while the defendants made a priva facie showing of entitlement to
judgment based on a cancellation provision in the contract of sale, the plaintiff raised triable

issues of fact as to whether there was partial performance of an oral modification and therefore

12 of 19
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whether the defendants waived or were estopped from exercising their right to cancel the
contract].)

if such a waiver has ocourred, a party who wishes to reinstate its 1 ght to cancel must “set
a new date for closing and make time of the essence by giving clear, distinet, and unequivocal
notice to that effect giving the other party a reasonable time in which te act. . .7 (Morayv y

DBAG. Ing, 305 AD24d 472, 472 [2d Dept 2003] [internal quotation marks and citations

Triable issues of fact exist as to whether Engelbert, through his statements and conduct
after the adjourned closing date, waived or is estopped from relying on his right to cancel under
the Contract without first setting a deadline for Zeithin to perform. In emails submitted in
support of both Engelbert’s motion and Feitlin's cross-motion, the parties, through their counsel,
repeatedly discussed rescheduling of a closing date after the Partial Stop Work Order was Hited.
Although early on in the counsels’ discussions, Hagelbert’s counsel stated that she would obtain
“tentative dates” for a closing from Engelbert (Email from Jacobus to Blumenthal, dated May 12,
2015 {Mac Avoy A, Ex. H]), there is no evidence in the record that a subseguent date was ever
set. In fact, in later months, Engelbert’s counsel refused to discuss a closing date until the Partial
[“Onee that issue {i.e., the Partial Stop Work Crder] has been resolved we can discuss a closing
date”] {Mac Avoy AfL, Bx. I}; Email from Jacobus to Blumenthal, dated Jan. 253, 2016
IMeCracken AR, Ex. M) In emails {o Zeithin’s brokers or counsel, Engelbert and his counsel

alse repeatedly expressed Engelbert’s frustration over the delays in Hifting the Partial Stop Wark

13 of 19
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The court also rejects Engelbert's contention that, “[bjecause Engelbert never signed any
waiver of his right to cancel the Contract, any such purported waiver is unenforceable.” {(Pl’s
Reply Mema., at 17.) On the authority cited above {supra, at 11), this argument is without merit.

Engelbert also claims a separate right to cancel the Contract pursuant to paragraph 6.3.7
Zetthin argoes that “paragraph 6.3 is inapplicable because the Corporation had, in fact, made a
‘decision’ on Engelbert’s application{] en February 26, 2013, [when] the Corporation gave
approval of the sale of the Unit to Engelbert, éu‘oject to resolving any liens or violations on the
Unit and lifting the Stop Work Order” (Def’s Reply Memo., at 7 {emphasis omitted].} The
plain language of the Contract stated that “{t]his sale {s subject to the unconditional consent of
the Corporation.” (Contract, § 6.1.) Contrary to Zeitlin’s contention, the board’s conditional
approval therefore does not render paragraph 6.3 of the Contract inapplicable. {Ses generally

Lovelace v Krauss, 60 AD3d 579, 5795380 [1st Dept 2009], Iy denied 12 NY3d 714}

The court holds, however, that Engelbert is estopped from asserting its right to cancel
pursuant fo paragraph 6.3 of the Contract. The Cancellation Motice by its terms stated that
Engelbert elected to cancel the Contract, pursuant to paragraph 16, based on Zeitlin’s fathue to
remove the Partial Stop Work Order, There is persuasive authority that “where a party to a
contract ferminates the contract and presents a specific reason for the termination, that party is
estopped from raising a different reason upon the commencement of an action.” (Ree ez,

Leventhal v Mew York Vallev Corg., 1992 WL 153988, * § {SD NY, No. 81 Civ 4238 (C5H),

19921 [holding, uwnder New York law, that the defendant employer was estopped from arguing

" Paragraph 6.3 of the Coniract is not raised in the complaint, which pleads that “Purchaser [Engelbert] issusd &
notice of termination pursnant to Paragraph 16.2 of the Contract.” (Compl, §32.) In his Reply to the
Counterclairas, Engelbert pleads fifth and sixth affirmative defenses that he had a right, among others, 1o cancel the
Contract on Zeitlin’s failure to secure the Co-op’s unconditional assent {o the sale. {(PL's Reply to Counterclaims, at
i2-13.3

15
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that a severance agreement was “veoid for lack of consideration or unconscionability” where “the

only stated reason” for discontinuing severance payments under the agreement was the

defendant’s “severe financial problems”], citing Littletohn v Shaw, 159 NY 188, 191 [1899]
{holding that the defendant buyers could not raise a new reason for rejecting goods sold by the
plaintiffs where the defendants’ rejection letter stated two specific grounds, the court reasoning
that “if a particular objection is taken to the performance and the party is silent as to all others,
they are deemed to be waived”].) The appellate authority cited by Engelbert is not to the

conirary, as it does not address whether a party may seek to justify a termination of a contract on

a ground not stated in the termination or cancellation. (See ¢.g. Arbor Leasing, LLC v BIMU

[1st Dept 20081 Baker v Norman, 226 AD2d 301, 304 [1996].

Inn sunumary, the court holds that Engelbert has not demonstrated that he s entitled to
Judgment as a matter of law on his second cause of action for injunctive relief divecting the
release to him of his Contract Deposit. He has also not demonsirated that he is entitled 1o
judgment as a matter of law on his third cause of action for breach of contract, alleging that
Engelbert validly cancelled the Contract as a result of Zeitlin’s breaches in failing to remove
violations and to obtain a title insurance policy and, therefore, in failing to close by February 14,
2018, {Compl., 99 285, 53.) The first cause of action for declaratory relief should be dismissed as
duplicative of the second and third causes of action.

Zetthin’s Cross-Motion

The factual issucs outlined above alse preclude summary judgment in favor of Zeitlin on

his counterclaims, Further, a guestion exists as to whether Zeitlin was ready, willing, and able 1o
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perform on his proposed closing date. Although Zeitlin's counsel, Andrew Blumenthal, testified
that he belicved that Zetthin would have been able to close on April 25, 2016 (May 2, 2017
Deposition Tr., at 114-115 [Mac Avoy A, Ex. Y]}, he also testified that he had not, among
ather things, advised the managing agent that there was a closing schedule (id., at 115), required
that the managing agent issue a letter confirming that all payments In arrears had been paid (id.,
at 117), or requested that First American “send g closer prepared to write a title policy” (id., at
119-120). Contrary to Zeitlin’s contention (Def’s Memo. In Opp., at 24), Engelbert’s alleged
anticipatory repadiation of his obligations did not excuse Zeitlin from showing that he was

ready, willing, and able to close. (See Pesa v Yoma Dev. Groug, Ine., 18 WY3d 527, 538, 532

[2012] [holding that “in a case alleging that a seller has repudiated a contract 1o seil real
property, the buyers must prove they were ready, willing and able to close the transaction”}.}

Zeitlin has thus not demonstrated that ke is entitled to judgment as a matter of law on his
first counterclaim, alleging that Engelbert, not he, breached the Contract. The second
counterclaim for breach of the implied covenant of good faith and fair dealing and the third
counterclaim for a declaratory judgment will be dismissed as duplicative of the first
counterciaim.

Attorney’s Fees

Finally, the court holds that even if Engelbert ultimately prevails in this action, he will
not be entitled to attomey’s fees. Paragraph 13.2 of the Contract stated in the pertinent part:
“Subject to the provisions of § 4.3, each Party indemnifies and holds harmless the other against
and from any claim, judgment, loss, lability, cost or expense resulting from the indemuitor’s

breach of any of ils representations or covenants stated to survive Closing, cancellation or
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termination of this Contract. . . . This 913.3 {sic] shall survive Closing, cancellation or
termination of this Contract.”

ingelbert points to no representation or covenant that could be a possible basis for
indemnification under this provision. Engelbert claims that he is entitled to Indemuification
based on Zeithin's failore to return the Contract Deposit to him, pursuant to paragraph 27 of the
Contract. (PL’s Memo. In Supp., at 24-25; P1’s Reply Memo., at 23.) Paragraph 27 did not
coniain any representation or covenant regarding the Contract Deposit but, rather, set forth the
obligations of the Escrowee with respect to the Contract Deposit and provided for
indenmification of the Escrowee against claims in connection with the performance of the
Escrowee’s acts or omissions, other than those involving specified miscondnet. Paragraph 4 of
the Contract set forth representations that the shares shall be free and clear of Hens and that “no
violations shall be of record. . . .7 {Contract, 99 4.1.9.2, 4.1.9.5) Engelbert does not rely on
these representations. But, in any event, paragraph 4.3 further provided that the representations
and covenanis in paragraph 4 “shall be true and complete at Closing. . .. As no closing ever
oceurred, there is no ¢laim for a breach of those representations and warranties.

it is accordingly hereby ORDERED that the motion of plainiiff Oscar Engelbert for
summary judgment is denied, except to the extent of dismissing defendant Jide Zeitlin’s second
counterclaim for breach of the impled covenant of good faith and fair dealing and third
counterclaim for a declaratory judgment; and it is further

ORDERED that the cross-motion of defendant Jide Zeitlin is denjed, except to the extent
of dismissing the first cause of action of the complaint for a declaratory judgment; and it 1s

further

i3
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ORDERED that the second cause of acﬁen of the complaint for injunctive relief and the
third canse of action for breach of contract are severed and shall continue; and it is further

ORDERED that the first counterclaim for breach of contract is severed and shall
continue; and it is further

ORDERED that Engelbert’s application for gitorney’s fees is denied; and it is forther

ORDERED that the parties shall appear for a pre-irial conference on December 13, 2018
at 2:30 pom

This constituies the decision and order of the cowrt.
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