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| 2005 was 1nv01ved in an automoblle acmdent on August 10, 2011 Petmoner alle

—

At LAS. Part 22 of the Supreme Court of the State of
New York, held in and for the County of Kings, at the
Courthouse located at 360 Adams Street, Borough of
Brooklyn, City and State ofNew York, on the 2nd day
of October 2018. '

PRESENT: |

~ Honorable Reginald A..Boddie .

Justice, Supreme Gourt . : ' -

CHRISTOPHER CAPU_TO, :
: - . : : ~ Index No. 502713/2018
Petitioner, _ - Cal No 1

-against- o _DECBK»JANDORDER

. NEW YORK CITY EMPLOYEES’ RETIREMENT -

SYSTEM, THE BOARD OF TRUSTEES of the New

‘York City Employees’ Retirement System, THE

MEDICAL BOARD of the New York City Employees’

- Retirement System and THE CITY OF NEW YORK,

- : Respondents.
X

Recuatlon as requlred by CPLR § 2219 (a) of the papers con51dered in the review of this
motlon . .
Papers . - o o Numbered
Amended Verified Petition & Annexed Afﬁrmatlon/ Afﬁdawts 1-2
Petitioner’s Memorandum of Law - . .

Verified Answer
Respondent’s Memorandum of Law

Reply

B NRVIR

Upon the foregoing cited papers, ahd-after oral argument, the decision and order on the

‘ petrtlon pursuant to CPLR Artrcle 78, is as follows

~ Petitioner, a Samtatron Worker for the New York Clty Department of Sanitation since

ged significant
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!
1 pursyant to the Retirement and Social Security Law § 605 and 605-b. On April 13,2017, the

Board of Trustees adopted the Medlcal Board’s September 6, 2016 recommendatlon and denied

petltloner s apphcatlon Pet1t1oner filed another apphcatlon on J une 7, 2017 whrch was referred
by the Medlcal Board to the Medical Un1t to determme whether the evrdence received w1th the
* June 5 application. was sufﬁcrent to schedule petltloner for an 1nterv1ew examrnatlon The .

Medrcal Umt responded 1t was not w1thout prov1d1ng a ratlonale for 1ts conclusmn On August

L i 30_, 2017, petitioner provided add1t10na1 medical documentation to_supp'ort the June7 -

! application, but the application was erroneously closed on October 17, 201 7, without |

( N . e B

5: eonsideration of this documentation. Petitioner comnience‘d an Article 78 proceeding on February

t | A 8. 2018 which was resolved by stipulat}on' dated June 22 2018 'wher'ei'n’ NYCERS® ‘a'g;reed to
w1thdraw the October 17,2017 determlnatlon and issue a new ﬁnal determination of petitioner’s
June 7, 2017 applrcatron On July 16 2018 the Medrcal Board revrewed the evidence submrtted

| by petltloner on August 30 2017 determlned it d1d not warrant further cons1derat10n and demed
petitioner’s June 7 dlsablhty retrrement apphcatlons Petltroner commenced the instant Artlcle 78

‘ | proceeding on July 30 2018, seekmg to annul the July 16 determmatlon of the Medical Board on

the grounds that the decision lacked a ratlonale and was therefore.arbltrary and caprrcrous;

| The Med1cal Board determmes whether a member applylng for a001dental drsablhty
retlrement beneﬁts is dlsabled (see Admrmstratlve Code of the C1ty of New York § 13 167 [b];
Matter of Vargas v New York Ctty Employees Retzrement Sys., 95 AD 3d. 1345 1346 [2d Dept

2012]. The Board of Trustees is bound by the Medlcal Boards s determmatron as to whether an

applicant is disabled: (Matter of Vargas, 95 AD3d at 1345 citing Matter of Meyer v Board of

Trustees of New York City Fire Dept.,-Art. 1-B Pertsion Funa’, 90 NY2d 139, 144 [1997]; Matter
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of Borenstem v New York Czty Employees Retirement Sys 88 NY2d 756 760 [1996] Matter of

, Zamelsky v New York Ctty Employees’ Rettrement System 5 AD3d 844, 845 [2d Dept 2008]7).

The Medical Board’s determmatlon is concluswe if i 1t 1s supported by substantial ev1dence Wthh

—T

in disability cases has been construed as some credlble eV1dence and is not 1rrat10nal (Matter of
* Vargas, 95 AD3d at 1345 Matter of Borenstein, 88 NY2d at 760) Consequently, the court’s
functlon in an Art_lcle 78 proceeding i is to ‘determme if the determmatlon of the administrative
agency is supported by credible evidence; or,is 'arb'itrary .and capricious rl(Mat'ter of Pell v Board of
Educ. of Union Free School Dlst No. 1 of T owns of Scarsdale & Mamaroneck, Westchester -

' County, 34 NY2d 222 230 1974])
Respondent averred,

The determination of sufficiency [at issue here] is specific to the disability application
and depends on a variety of factors, including but not limited to, the ailments for which
the disability applications are filed, the type of line of duty incidents and injuries, etc.,
_ and is based on the member of the Medical Board’s review of; inter alia, the source of the
- - medical evidence (e g. whether it is from doctor(s) and/or experts in the relevant field),
l | - the type of medical evidence (e.g. whether it is an objective test (MRIs X-Rays, EKG, or
' . CT Scans) or restatement of an applicant’s complaints; and the existence of any new
findings and/or change, including 1mprovement of one’s COl’ldlthl’l from prevrously

submitted documents,_ etc.

S s T AT . . .

In support of its posmon respondent proffered the affrdavrt of Dr. J ohn Daly, dated
- September 12,2018, to explam l’llS notatlons in the June 26 2017 memorandum attached as

respondent s exhibit 20 Dr. Daly alleged he reviewed the medrcal ev1dence submltted through

August 30, 2017 and found no new ob]ectlve documentatlon to warrant further consrderatlon

Th1s memorandum formed the basis of the J uly 16, 201 8 demal attached as respondent s exhibit

25. However the memorandum dated June 26 2017, and the July 16 2018 demal contam |

- conclusory denials of petitioner’s appllc_auon. Neither document contamed a ratlonal specrﬁc to
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}
J petitioner’s application or cited any of the above mentioned factors which respondent argue

formed the basis of its determination. Accordingly, the Court finds the decision of the Medical
Board is arbitrary and capricidus, and the é_lpplication is '_remandéd for a review de novo by the
; full medical board,
~“ENTE R:
. S A4 ‘

, ~ Hon. Reginald A. Boddie
N Lo . . - Justice, Supreme Court
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