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At an IAS Term, Part 84 of the Supreme
Court of the State of New York, held in

and for the County of Kings, at the
‘Courthouse, at Civic

nter, Brooklyn,
_ ' New-York, on the;Uda of November
' 2018. ' A
PRESENT:

HON. CAROLYN E. WADE,

Justice
"“""‘___“ """"""""" _"".- """""" X
THOMAS COBB, -
Plaintiff,
- against - Index No. 508771/18 .
~ =
. . = F
1710 CARROLL OWNERS CORP., MEDALLION REAL > o
ESTATE LLC, SCADI ETIENNE AND CHASS . S =3
PROPERTIES, LLC, pu n:ﬂ%\
!
Defendants, = o
"""""""""""""""""""""""" o fd
The following papers numbered 1 to 11 read herein:

. ) Papérs Numbered
Notice of Motion/Order to Show Cause/
Petition/Cross Motion and

' Afﬁdavitg; (Affirmations) Annexed

1-3
Opposing‘Afﬁdavits (Affirmations) _4-5. 67
Reply Affidavits (Affirmations) 8-9
Sur-Reply Affidavits (Affirmations)

10, 11

Upon the foregoing papers, and after oral argument, plaintiff Thomas Cobb

(“plaintiff” or “Cobb”’) moves by Order to Show Cause for a temporary restraining order and
preliminary injunction restraining defendants, 1710 Carroll Owners Corp., Medallion Real

Estate LLC, Scadi Etienne and Chass Properties, LLC (collectively “defendants™) or any
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other of their agents' from 1) evicting Cobb from apartment F 10A located at 1710 Carroll
Streetin Brooklyn (“Apartment”); 2) commencing an ejectment or sum@aw proceeding with
respect to the Apartment; and 3) t;ansferring, selling, encumbering or alienating the shares
and the proprietary lease associated with the apartment,

On May 17, 2018, the Honorable Ellen M. Spodek, J SC, stgned the instant order to
show cause with the stays Cobb requested. Thereafter, by Ordei‘, dated August 10, 2018, this
court continued the stays, and marked the application “submitted.” For the reasons set forth

‘below, this Céurt will continue the stays upon the terms enumerated herein.
Cobb ’SVAifagaﬁofzs

Cobb alleges that on June 8, 2016 he acquired civn;arship of the Apartment by
pﬁrchasing 153 shares of stock in defendant 1710 Carroll Owners Corp. (“Owners Corp.”)
énd e)‘cecuting with Owners Corp. a proprietary lease (“Lease™) appurtenant to the Apartment.
The Apartment is Cobb’s only home (see Cobb’s May 1, 2018 aff at § 2).

He claims that imediéteiy after the purchase, the Apartment became uninhabitable
with leaks in his unit’s bathroom and hallway. Cobb complained about the condition of his
bathroom for a month, to both the building superintencient and the managing agent, defendant
Medallion Real Estate LLC (“Medaillieﬂ”), but nothing was done. Cobb then spent

| $7.500.00 to repair his bathroom { id 13-4 and‘?)“ The elevator, he states, is most often out-

of-service (id. at 9 5); his mailbox lock is broken, the key he has does not fit the lock, and he

'Plaintiff requests a restraining order against defendants’ “attorneys, agents,
representatives, assigns . . . 7 which the court collectively designates as agents.

2
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. receives no mail (id at Y 8). The building, accoxjding to plaintiff, is ﬁnsanitary, and t‘ilf:
Apartment is infested with various Mvermin (id at '[[6). Cobb alleges he alsc; complaincd
about these conditions to Owners Cerﬁ. and Medallinn to no avail (id atj 39 and 10). On

.or abc;at July 1, 2016, one month after moving into the Apartment, Cobb stopped paying his
maintenance on the ground that he was personally incurring the expense of remedying t,he‘
defects to make the; Apartr;lent: habitable (id at § 9). Cobb acknowledgés rcceivi;ag a
maintenance invoice from Médallinnfon behalf of Owners Coré. onl anuary 26, 2018 (id. at |
¥ 10).2 By e;mail, he respan{léd ;hat he can not pay $7,500 int late charges, and that he
continues to do all the repairs in the Apartment as well as pest coﬁtéei"(fa{ at 9 10 and exhibit
3 -

- On Mérc}h 22,2018, Mr. Cobb found a typed notice, dated March 22, 2018, under thé

‘ Apartment door, apparently signed by defendant Séadi J. Etienne (“Etienne”), as CEO of
deféridant Chass Properties LLC (»‘A‘Chasis”?, stating that ﬁe: had purchased the Aﬁanmcat that
day at an auction. Etienne, éccerdingt.{} Cobb, also called hirg;, and stated that he was the
" new owner of the Apartment (id. at exhibit I).

: Atiter learning that the Apartment had been sold at an auction, Cobb contacted his
_attez;ne_\}. He then léar:;ed that tf;c certificate of _auction éhewed the Apartment was sold on
- January 18, 2018; that defendant Etien%é owns defendant Chass;-and that Andrew Press is

an agent for both defendants Chass and Medallion (id. at 79 16«-1’?),

*The latest invoice herein, dated January 1, 2018, lists past due maintenance of $9,0;?9.‘?4,-
late charges of $675.00, legal charges of $3,000.00 and an unspecified other charge of $250.00,
for a total balance due of $13,509.17 (see exhibit S, annexed to Cobb’s reply papers).

3
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Cobb avers that he was never notified that the Apartment would be auctioned.
Owners Corp. and Médallicn dispute Cobb’s factual recitation by claiming that all notices,
either required by law or the proprietary lease, were served.’

The Parties’ Contentions

Cobb asserts that he is entitled to injuncﬁve relief for various reasons. He argues that
the Apartment was uﬁinhabitabie; that Owhers Ceri:). lacked a perfected security interest in
the Apartment, thus ‘negéting the rionmjudicial sale of the stock under the UCC. He further
contends that Owners Corp. failed to give him notice of either his default or that his shares
and proprietary lease would be canceled; reissued and auctioned; and that the auction sale of
the Apartment was in bad faith, and smacks of collusion betwe‘en the defendants.

All defendants contést each of plaintiff’s theories and urge that the court denies the
TRO application. Defendants alse argue that plaintiff needed 16 pursue relief by an article
78 proceeding, which ié now time-barred. Alternatively, defendants argue that Cobb be
directed to post a bond if the injunction is continued.

Discussion

To prevail on a Apreliminary injunction application, a movant must “demonstrate a

likelihood or probability of success oﬁ the merits, danger of irrcparébie injury in the absence

of an injunction, and a balance of the equities in his favor (see CPLR. § 6301; see generaliy

! Defendants at no time admit that the Apartment or the building was in any disrepair or
improperly maintained.
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Doe [v Axelrod], 73 NY2d [748,] at 750 [19881])” Nobu Next Door, LLC v Fine Arts Hous.,
Inc., 4 NY3d 839, 840 [2ﬁ05j; Lombard v Station Sq. Inn Apts. Corp., 94 AD3d 717, 718
[2012]) 306 Rutz’ec?geg LLC v City af New Yc;*%:;, S0 AD3d 1026, 10628 [2011]; Arcamone-
Makinano v Britton Prop., Inc., 83 AD3d 623, 624 {2011}]).

Ip the instant application Cobb has prevailed in showing irreparable harm. He, unlike
the movant in Lombard, who was an investor, uses the Apartment as his sole residence.
Clearly, for éobb to lose his PS{}i{; resiée&ce,.one in which he claims to have invested some
effort, i.e.,-installing a new bathroom and providing regular pest control, significantly tips
the equities more in his than defendants’ favor.*

Cobb,l in trying to ghow a likelihood that he will succeed on iﬁc merits, cites many
purported defects in the non-judicial foreclosure in arguing for voiding the sale. Cobb ﬁz;st
claims that he did not receivé any of the mailed notices to which he was entitled under the
Lease. This argument is unpersuasive. Nothing in the record contradicts defendants
assertion that the notices were mailed, and there is no requirement that the notices be
received, simply that they be served (see Thornton v Citibank, 226 AD2d 162, 162 [1996],
v denied 89 NY2d 805 [1996], rearg denied 89 fJYZd 1021 [.1997]). Mailing and certified
mailing: are irrefutably reasonable methods to send notice, and Cobb himself admits that he

has in fact has received some mail from defendants (see Cobb’s May 1, 2018 aff at 9§ 10 and

*However, the court notes that Cobb has failed to allege that he has no other place to
move if he is evicted; and he has also omitted how he became owner of the Apartment, what he
paid for it, and how he was unaware that the Apartment and building were as neglected as he
alleges.
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gxhibit I). Cobb argues that because his mailbox was broken, defendants should have known
he would not get' any notices they mailed him, and thus defendants’ use of the mail to deliver
notices was unreasonable. That argumeﬁt is unpersuasive. Cobb certainly could have
secﬁred his mail box or attempted to get a post office box if he wanted his mail delivered.
He also could have told defendants to mail his notices to a different ad(iress where he would

~ get his mail, especially considering his maintenance d.ispufe. with bwners Coria. and
Medallion. Hence, Cobb has fail-ed tb show a likelihood of ha\}ing the Apartment sale set
aéide because of the undelivered notices sent to him.

Cobb further argues that the non-judicial séle should be set aside becéuse defendants
breached the Wérranty of habitability, and he was. therefore rightfully retaining his
maintenance. Asserting breach ofthe warranty of habitabilit.y would not cure Cobb’s default,
and at most would re-sult in a setoff, ‘no't 2 coinplete waiver of hié obligations to pay
maintenance (see Park W. Mgt. Corp. v Mitchell, 47NY2d 316,329-330 [1979], cert denied
444 US\992 [1979D). | |

Cobb also maintains that Owners Corp. did n0£ have the right to proceed with the non-
judic‘ial sale of the stock because it did not possess fhe shares and lease. In the instant matter,
since Cobb kept possession of the Le;lseland shares, Owners Corp. canceled Cobb’s Lease
and shares, reissueci é new Lease and shares, and then auctioned those. Cof)b aéserts that

Owners Corp. lacked the authority to cancel his Lease and shares. The court disagrees. -

Courts have consistently held that a Proprietary lease is a secured interest pursuant to UCC
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§ 9-604. Much like the facts in Lombard,” Owners Corp.’s bylaws, the language in its
Proprietary Lease and the stock shares state:

The rights of any holder of the shares evidenced by this
certificate are subject to the provisions of the certificate
of incorporation and the by-laws of the corporation and
to all the terms, covenants, conditions and provisions of
a certain proprictary lease made between the
corporation, as Lessor and the person i whose name
this certificate is issued, as Lessee for an apartment in
the apartment house which is owned by the corperation
and operated as a ‘co-operative” which proprietary lease
limits and restricts the title and rights of any transferee
of this certificate. ‘

The shares represented by this certificate are
transferable only as an assignee of such proprietary
lease approved in writing, in accordance with the
provisions of the proprietary lease. Directors of this
corporation may refuse to consent to the transfer of the
shares represented by this certificate until any
indebtedness of the sharcholder to the corporation is
paid” (see Cobb’s May 1, 2018 aff at exhibit A).

It is cléar that Cobb was subject to all rights and restrictions contained in the Owners Corp.
bylaws; that the proprietary lease created the security interest in the shares; and that Owners
Corp. was entitled to issue new shares, and a new proprictary lease once Cobb defaulted and

- did not tender his shares or the proprietary lease. Holding that Owners Corp. could not

*In fact, the language in the proprietary lease and bylaws in the two cases is near identical.
The only differences in the instruments that create the secured interests in the two cases is that
the stock certificate in Lombard (94 AD3d at 719), explicitly states that the shares are subject to
a lien and the shares in this matter state that shares are subject to the bylaws, the certificate of
incorporation and the proprietary lease. It also informs the holder of the shares that the
corporation’s directors may refuse te consent to the transfer of the shares unless all indebtedness
of the shareholder is paid to the corporation (se¢ exhibit A annexed to the May 17, 2018 order to
show causc). ' :
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cancel the old shares and lease would rest the pewér to thwart the security interest, to which
Owners Corp. and Cobb had agreed, soléiy on Cobb’s whim, i.e. te simply decide o retain
the documents. Aliowing such an outcome would undo the parties’ power to contract and
the public policy favorihg non«judicial dispute resolution.

Having determined that Owners Corp., in fact, had a valid security interest, that there
were no fatét defects in the notice given to Cobb, that breach of the warranty of habitability
is not a defense in thi§ action, still leaves determining if the manner of selling the security

interest was reasonable.

Uniform Commercial Co_dé § 9-610 governs dispositioh of secured property. The
statute allows for easy disposition of secured property for the credit{:;r while protecting the
debtor. The disposition of collateral may occur by public or private sale and at any time and
place and on any terms. "Every aspect of a disposition of collateral including the method,
manner, time, place ancir other terms must be commercially reasonable” (Uniform

Commercial Code § 9-610 [b]). | . :

Cobb seems to assert that the foreclosure was commercially unzéasonable because
Etienne, who owns Chass, uses Andrew Press as Chass” agent, and Mr. Prgss also works for
Medallion, the managing agent of Swners Corp. The purchase of the foreclosed apartment
by a business® associated with the foreclosing cooperativev is unseemly at best. The situation

argues against the auction ever having been an arm’s length transaction when a successful

¢ In the instant matter it is unclear whether it was Mr. Etienne or his corporation Chass
" Properties, who was the successful bidder at the foreclosure.

8
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bidder is .an insider. Additionally, accﬂr&ing to Etienne’s submission, this is at least the
second foreclosed apartment that he has pﬁchased ffom Owners Corp. since 2014 (see

- Muttie Dickerson v Chass P}*epérfz'es 'LZ,C and 1710 Carrol Owners Corp., Sup Ct, Kings;
County, Jan. 12, 2015, Schmidt, I., index No. 12192/14). :

Despite Etienne/Chass having been successful in Dickerson, this court notes that the
procedural history is distinct from that matter. In Dickerspn, the court found that Iudge
Marton’s housing ceuﬂ ruling that Etieﬂnefbhass- owned the apartment, precluded re-
litigation of apartment ownership under the theories of collateral estoppel or res judicata (id.
at p4). There is no such procedural bar héz‘ein. Moreover, this court does have the avthority
to set aside this sale if collusion is revéaiéd, cven if the purchése price can somehow be

justified.

“In the exercise of its equitable powers, a court has the
discretion to set aside a foreclosure sale where there is evidence
of fraud, collusion, mistake, or misconduct {see Guardian Loan
Co. v Early, 4TNY2d 515, 520 [1970]; U.S. Bank N.A. v Testa,
140 AD3d 855, 856 [2016]; Astoria Fed, Sav, & Loan Assoc. v
Hartridge, 58 AD3d 584,.585 [2009])” (NYCTL 1998-1 Trust
v Rodriguez, 154 AD3d 865, 866-867 [2017]). '

The court finds that the successful bidder was familiar and interconnected with
Owners Corp. or Medallion. Defendants have thus allowed the auction process to become
subject to credible allegations of collusion; and Cobb has a sab;tantial likelihood of success
on such cause of actiaﬁ, Cobb, however, can not remain in the Apartment without posting

security under CPLR § 6312 (b). The security must be sufficient to cover the amount paid

-9
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for the Apartment by Etienne, and Cobb must pay the maintenance on the Apartment going
forward.

Lastly, Owners Corp. and Medallion argue that the lawsuit is time-barred as against
Owner’s Corp. because this matter should have been brought as an article 78 proceeding

However, there is nothing conclusive in this record to show when Cobb was first made aware

of the non-judicial foreclosure.” In addition, given that Cobb is to remain in the Apartment

if he posts security, restraining Owners Corp. from transferring the Apartment’s shares or

Lease is prudent. Accordingly, it is

ORDERED that the stays contained in the May 17, 2018 order to show cause shall

continue, and Cobb shall post bond for $45,000.00 and pay all maintenance going forward

starting December 1, 2018 to Owners Corp.; and it is further

ORDERED that if Cobb fails to post such bond and/or pay maintenance, as directed

4
within forty-five (45) days after service of this order with notice of entry, then any @the =

o

: e T3

defendants can, on three (3) days e-filed notice, apply to lift the stay g.:‘g;
i
‘ L 3

<
LE!
.

=
( / . HON. CARCLYN E. WADE
NS kCTlNG SUFPRENME COURT JI}SYK:E
A.S?s‘.e.——-"“)

"The court also notes that since there was no cross-motion to dismiss, Cobb did not
address this point.

Plaintiff’s Order to Show Cause is granted to the extent set forth above |

qn 0w - 030

The foregoing constitutes the Decision and Order of the court
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