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To commence the 30- day statutory time
period for appeals as of rlght under CPLR 5513 (a
a copy of this order, with notice of entry, upon all pames (® youare adVlsed o senve

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER ,

--mne . X
MICHAEL A. CORBO, o ' :

Plaintiff, :
| B S Index No. 50807/17
-against- o Motion Sequence No. 001
- Decision and Order

STEVEN M. NOVELLI,

’
4

- Defendant.

EVERETT, J.

\

The following papers were read on the motionv: |

Notice of Motion/Affirmation in Supp/Memorandum of Law/Exhibits A-E/
Electronic Filing Authorization (docs 22-26)

In this action arising from a motor-vehicle collision, plaintiff Michael A. Corbo (Corbo)

moves for-an order, pursuant to CPLR‘3212, granting summary judgment against defendant

* Steven M. Novelli (Novelli) on-the issue of liability. Upon Ythevforvegoing papers, the unopposed

motion is granted.

The following facts are taken from the pleadings, motion papers, afﬁdavits, documentary
evidence and the record, and aré undisputed unless \o‘therWisevindicated.

Plaintiff eommenced the 1nstant action by- ﬁlmg a summons and complamt in the Office

of the Westchester County Clerk on January 18, 2017, to recover damages he allegedly sustained

on Februa

berng operated by non party Mrchael Colquhoun, hrs motor vehicle was struck from behind by a

motor vehicle owned and operated by Novelli. The complaint sounds in neghgence and alleges

that Corbo sustained a serious 1nJury, as defined under Insurance Law § 5102 (d). Issue was

/
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ry 7, 2015, when, while r1d1ng as a passenger in a motor Vehrcle that he owned, but was
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joined by service of Novelli;s ansWer with afﬁrrnative defenses on or about March 28,2017,
after which the parties conducted discovery pursuant to the prehmrnary conference and follow-up
comphance conference orders. The note of issue and certificate of readiness were ﬁled on Apr11
11,2018, and before the Court i is Corbo S tlmely motlon for summaryjudgment

As the propnnent of the motion for summary Judgment, Corbo must tender evidentiary -
proof ih admissible form sufﬁci‘ent‘_ to warrant the :c'ourt to direct judgment in his favor as a'jmatter
ofl_aw (Zuckerman v City ofNew York, 49 NY2d 557, 562 .[1980]; CPLR 3212 [b]). Should
Corbo rnake the ~requisite 3s'howing, the burden wohld shift to.Nox'/ell_i to produce evidentiary
proofin adrnissible form sufﬁ,cient_ to require a trial on dne (or rnore issnes of fact (id.j.

Here, Corbo .suppdrts his motion with a copy of the,nleadings, together with copies of,

among other things, the pleadings, his sworn deposition transcript, and an affidavit of service

- with respect.to the motion. During his deposition, Corbo testified that, on the day of the

accident, he was a restrained pas_sengér riding in the front passenger seat of his 2000 Honda Civic
(Civic) that was being operated by‘ Col‘quhoun.with‘ hi.s perrnission and au_thor}ity.A They were
traveling sodthbound on Interstate 87 (i-87), as they headed from their home in Mahopac, New’
York, to a location in Yonkers, New Y_orh. Ac’cord;ing to \Corbo’s testimony, after they exited\,l- o
87 at Exit 1, they, along ‘with the seven or eight ears on the exit rarnp directly ahead of them,
came to a complete stop While they waited for the traf-ﬁc iight at the end of the ramp to change;

It was while they were stopped that the Cit/ic was siddenly struck in the rear by the vehicle

(truck) owned and operated by Novelli (Corbo tr at 46-49). Corbo testrﬁed that upon impact, his

body moved forward and backwards causing him to feel pain in the areas of his neck, shoulder

and back (id. at 53, 85).
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With respect to colhsions between movmg vehlcles or between a moving vehicle and a
stopped vehicle, it is well settled that, “[w]hen the driver of an automobile approaches another |
f automobile from the rear, he or ‘she is bound to maintain a reasonably safe rate of speed and

control over his or her vehicle, and to e’xercise reasonable care to aVOi_d colliding with the other ‘.

vehicle” (Taing v Drewery, 100 AD3d 740 741 [2d Dept 2012]) It is also well settled law that,

“any rear- end colhs1on establishes a prima facie case of negligence on the part of the rear- ending | ' ’
driver” (De La Cruz v Ock Wee Leong, 16 AD3d 199, 200 [1* Dept 2005]), and that, when “a | l
rear-end collision occuis, the oceupants of the front vehicle are entitled to summary judgment on
liability, unless the driver of the following Vehicle'ean provide a non negligent explanation, in
evidentiary form, for the.collision”inohnson v’vPhilli;ps; 261 VADZ-d 269, 271 [1* Dept i999]).
| Finally, Vehic]e and Trafﬁ'chaw § 1 129 provides, at sdbsection (a), that “[t]he driver of a motor /
vehicle shall not follow'another'.vehi_cle more closely than is reasonable and'prudentv, having due
regard for the speed of such Vehioles and the traffic upon and the condition of the highway.”
| Here, Corbo satisﬁe’d his prima facie burden of‘establis‘hing negiig'enee on the part of

Novelli as a matter of law on the issue of liabiiity, by submitting evidence that the motor vehicle

‘ he was riding in was struck in the rear hy the njotof vehicle (truck) driven by Novelli. Novelli
i does not chalienge Corbo’s evidence, or his prima facie showing. /

Given the lack of oppositio_n,’ Corbo’s motion is_:granted, as it is well settled that a.party’s s
failure to oppose or contest a movant’s_factUal’ asseitions “is,’in effect, a concession that no
question of fact exists” (Kuehne & Nagel v'Baideh, 36 NY2d 539; 544 [1975j; see also Admiral
Ins. Co. v Marriott Ii’ztl., Inc., 79 AD3d 572,571 [1?‘ Dept 20101) |

It appearing to the Court that Corbo is entitled to judgment on liability and that any triable
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* 4]

issues of fact arising on his motion for summary judgment relate to the amount of damages to

which he is entitled, it is accordingly

ORDERED that the motion for summary judgment is granted with regard to liability; and

i

it is further

ORDERED that counsel for_ the parties are directed to appear at tfme Westchester County
Courthouse, 111 Dr. Martin Luther -Kipg, Jr. Blvd;;, White Plains,b New York, at the Settlement
Conference Part, Courtroom 1600, on 'Tuesday, Aixgust 21,2018, at 9:15 a.m., to schedule a trial
on damages.

This constitutes the decision and order of the Court.

Dated: White Plains, New York | ' ,: . | ' )
July 212018 : o '

 ENTER:

“ HON. DAVID F. EVERETT, A.J.S.C.

Electronically Filed.

Bragoli & Associates, P.C.
300 Broad Hollow Road
Melville, NY 11747

Adams, Hanson, Rego & Kaplan'
1 Executive Blvd. : o
Yonkers, NY 10701 )
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