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SHORT FORM ORDER

SUPREME COURT OF-THE STATE OF NEW YORK
COUNTY OF NASSAU

o

Present: HON. RANDY SUE MARBER
JUSTICE

GLORIA HEARD,

Plaintiff,

-against-

ROBERT SCHADE, COUNTY ,OFNASSAU and
NASSAU COUNTYPOI1ICE DEPARTMENT,~

Defendants:

Papers Submitted: :
Notice of Motion ; .- " :: x
Affirmation in OppositiorL x
,Affirmation in Reply ; x '

x TRIAL/lAS PART 10

Index No.: 608642/16
Motion Sequence ...Ol
Motion Date ...10/16/17

/

Upon the foregoing papers, the motion by the Plaintiff seeking an Order,
. .

pursuant to CPLR S 3212, granting hersumrrtary judgment against the Defendants on the
~."..•.

. .

issue bf liabitity, is' decided as pr9videdhereiri.

This action arises out of a motor vehicle accident wnichoccurredon June 8,
". . ~

2016 at approximately 6:25 p.m. in theparkfng lot 19cated at 172'Fultol1 Street, County of

Nassau, New York (hereinafter the "subject parkingJot"). 'The Plaintiffallege~that, while
- ..~ ~ _: ._0

walking in the subject parking lot, she was struck by the vehicle operated by theDefendant,
. , . ~ .

,ROBERT SCHADE (hereinafter the "subject vehicle")" (See the Verified .Complaint
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· SHORT FORM ORDER 

SUPREME COURT O:FTHE STATE OF NEW YORK. 
COUNTY OF NASSAU 

Present: HON. RANDY SUE MARBER 
JUSTICE 

X --------------,-----------c-
G LO Rl A HEARD, 

Plaintiff, 

-against-

ROBERT SCHADE, COUNTY _OF NASSAU and 
NASSAU COUNTY PO~ICE DEPARTMENT,~ 

Defendants: 
-x -----------'-~~-------'---

Papers Submitted: : 
Notice of Motion .......... :; ........................ ::····x 
Affirmation in Oppositi01L ......................... x 

-Affirmation in Reply .............................. : ..... x · 

TRJAL/IAS PART 10 

Index No.: 608642/16 
Motion Sequence ... 01 · 
Motion Date ... 10/16/17 

Upon the foregoing papers, the motion by the Plaintiff seeking an Order, 
- -

pursuant to CPLR § 3212, granting her summary judgment against the Defendants on the 
- -

issue of liability, is' decided as pr~vided herein. 

This action arises out of a motor vehicle accident which occurred on June 8, 

2016 at approximately 6:25 p.m. in the parking Jot located at l 72'Fulton Street, County of 

Nassau, New York (hereinafter the "subject parking lot"). The Plaintiffallege$ that, while 
' " . ... "~ ..... . 

walking in the subject parking lot, she was struck by the vehicle operated by the Defendant, 
. ' . ~ . 

_ ROBERT SCHADE (hereinafter the "subject vehicle")" (See the Verified _ Complaint 
--· ~-

1 

0 

/ 
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#-'

':attached-to the Notice of Motion as Exhibit "B"). ,
'"

j-

, ,

In support of the instant motion, the Plaintiff, GLORl{\HEARD (hereinafter

~"HEARD"), submits, inter alia, her testimony of from a 50-h hearing am:j.Examination
, -

Before Trial ("EBT") (See the transcripts attach'ed to the Notice of Motion as Exhibits "E"

and "F', respectively). The Plaintiff described the evepts leading up to the- accident as

follows. Ms. HEARD stated that, while a passenger of a vehicle (hereinafter the "HEARD

vehicle"), she was. parked in a spot in the subject parking lot. She in~icated that she was

parked in the SP9t to observe "a guy doing stunts" on a motorcycle. At sotiIe point, she,

: existed the HEARD vehicle', and walked towards the motorcycle. Ms. HEARD testified

that, prior to the accident, she observed the subje<?tvehicle"s~anding still". She indicated

that the subject vehicle was not in a parking spot. Ms. ~J;:ARri waiked to the motorcyclist

-.1 and asked him a question. She then w~lked back to and entered the J:IEARD vehicle. She

exited the HEARD vehic~e a second time ahd walked "towards" the subject vehicle. The

Plaintiff testified th~t, she Went to "pass" the 'subject vehicle, and the vehicle struck her:
~ ~-r.,~ .,

Summary judgement should only be granted where there are no triable issues _

of fact (See Andre v. Pomery, 35 N.Y.2d 361 [1974]). The goal of summary judgment is to
- .... . , . . - .

issue find, rather than issue determine (See Hantz v. Fleischman, 155 .A.D.2d415 [2d Dept.

1989]).

the burden then placed upon the party opposing the motion requires that they
" ' -

,:produce evidentiary proof in admissible form sufficient to impose atrial as to the material

- ,
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' attached to the Notice of Motion as Exhibit "B''). 

In support of the instant motion, the Plaintiff: GLORJA HEARD (hereinafter 

. "HEARD"), submits, inter alia, her testimony of from a 50-h hearing and Examination 

Before Trial ("EBT") (See the transcripts attached to the Notice of Motion as Exhibits "E" 

and "F", respectively). The Plaintiff described the events leading up to the accident as 

follows. Ms. HEARD stated that, while a passenger of a vehicle (hereinafter the "HEARD 

vehicle"), she was parked in a spot in the subject parking lot. She indicated that she was 

parked in the spot to observe "a guy doing stunts" on a motorcycle. At some point, she · 

, existed the HEARD vehicle, and walked towards the motorcycle. Ms. HEARD testified 

that, prior to the accident, she observed the subject vehicle "standing still". She indicated 

that the subject vehicle was not in a parking spot. Ms. HEARD walked to the motorcyclist 

! and asked him a question. She then w~lked back to and entered the HEARD vehicle. She 

exited the HEARD vehicle a second time and walked "towards" the subject vehicle. The 

Plaintiff testified that, she went to "pass" the subject vehicle, and the vehicle struck her. 

Summary judgement should only be granted where there are no triable issues 

;. of fact (See Andre v. Pome;y, 35 N.Y.2d 361 [1974]). The goal of summary judgment is to 

issue find, rather than issue determine (See Hantz v. Fleischman, 155 .A.D.2d 415 [2d Dept. 

1989]}. 

The burden t~en place~ upon the party opposing the motion requires that tlJ.ey 

i produce evidentiary proof in admi~~ibk form sufficient to impose a trial as ~o the material 
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-' ,-. ~
issues of fact upon which the opposing chiim depends (See Gilbert-Frank Corp. v. Federal_.. - .-,): - ..•.

Ins. Co., 70 N.Y.2d 966 [1988]; Rebecchiv. Whitmore, 172 A.D.2d600 .[2d Dept. 1991]).

It is well-settled that granting of summary judgment' in favor of a plaintiff on

the issue of liability is appropriate only when the. plaintiff is free from comparative fault

(See Gorenkoffv. Nagar, J20 A,D.3d 470 ,[2dDept. 2014]; Cox :V. 'Nunez, 23A.D3d437
~ _ . - _i" .~ • --".. _ ._

[2d Dept. 2005]).

Here, the Plaintiff failed to meet her prima facie burden. in establishing that

no issues of fact exist with respect tOliability.fhe Plaintiffsconclusory AffidavIt, wherein

she att~sts that th~re was'~nothing I could do to 'prevent the accidtmt", IS insufficient to,

.,establish that she was comparative fault (See the Plaintiff s Affidavit attached to the Notice
. ~ - ~ .

,of Motion as Exhibit "A"). '

This C0l!rt notes that, althoug~ the, EBT testimopy" of the Defendant~

SCHADE, was referenced by the Plaintiffs coun~el as "Exhibit H", no such transcript is
~

, appended to the motion papers nor was the transcript electronically filed.

It is clear that issues of fact regiain':with respect to ,whether the Defendant

'driver, SCHADE's, actions were the proxtmate:cau~e of the accident and whether HEARD
- "",., -

. . ..
.was comparatively negligent. Ultimately, the Plaintiff, HEARD, and the Defendant driver,

, SCHADE, had a duty to assume that each would comply with V.ehi~le and Traffic Laws

...(Moreno v. Gomez, 58 A.D.Jd 611, 872 N.Y.S.2d 143 [2d Dept,2009]).
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issues of fact upon which the opposing claim depends (See Gilbert-Frank Corp. v. Federal 
. . ·. - .-,.: ' . .,,;• 

Ins. Co., 70 N.Y.2d 966 [1988]; Rebecchiv. Whitmore, 1_72 A.D.2d 600 [2d Dept. 1991]). 

It is well-settled that granting of summary judgment' in favor of a plaintiff on 

the issue of liability is appropriate only when the_ plaintiff is free from comparative fault 

(See Gorenkoffv. Nagar, J20 A,D.3d 470 .[2dDept 2014]; Cox :v>N-unez, 23 A.D.3d437 
'. . , . .~ . ":. ·-

[2d Dept. 2005]). 

Here, the Plaintiff failed to meet he.r prima facie burden -in establishing that 

no issues of fact exist with respect to liabil_ity. :The Plaintiffs conc!usory Affidavh, wherein 

she att~sts that th~re was '1nothing I could do to .prevent the accident", fa insufficient to. 

;: establishthat she was comparative fault (See the Plaintiffs Affidavit attached to the Notice 
:1 . ~ ~ . 

: of Motion as Exhibit "A") .. 

This Cot!rt notes that, althougIJ the. EBT testimopy. _ of the Defendant~ 

SCHADE, was referenced by the Plaintiffs coun~el as "Exhibit H", no such transcript is 
~ 

-appended to the motion papers nor was the transcript electronically filed. 

It is clear that issues of fact reµiain· :with respect to whether the Defenda~t 

, driver, SCHADE's, actions were the proxtmate:cau~e of the accident and whether HEARD 
.. • -"s ,• -

' . .. 
, was comparatively negligent. Ultimately, the Plaintiff, HEARD, and the Defendant driver, 

, SCHADE, had a duty to assume that each would comply with V. ehi~le and Traffic Laws 
. . . 

·, (Moreno v. Gomez, 58 A.D.3.d 611, 872 N._Y.S.2d 143 [2d Dept._2009]) . 
. , ,:·/· .. 
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. ~:::;. .'

Givell'; the:.Jn~~s91ved issues;. ()t,fact. herein, summary, judgment IS
"~.. ' 'Ai

inappr()pfiate~
~. ~-'.' ;.

:>,' -

.'Acyordil1g1y, itishereby,
.'~ 1 .'."

.' ."'lo

~L6~
, _H~ dy Sue Marber, J.S.C. '

..~.~: '.

.' "

ThiscQnstitutes thededsfbnand~orde( of the Court.. , '.~,~l~ ," _.'- ,", ~." ,. .

"J.1i~eoi~;New York
'Januaryf.;3,2018 '

"

,ORDEREP,that theXlaintifrs,motio~seekingan oider' pursuant to CPLR '

.~ 3212, aw~rdil1gjl~r,Sul):lrtl(lryJl!dgeme:nt'on!hei;sueofJiability, is.DENIEI>.
~. ".. "-' .f';.,.p.";":~~ .... " . "". '<z', ~:. ' ..• ' ' .. :',/"'. .~.- '.~ - '. ~-, "

'!- '.
:1

. ~.

ENTERED",'-
,J~N 112018

. NASSAU' COUNTY ,"
CQUNTY CLERK'S OFFICE

'.. f

'.

." •...;

; ..••".J "
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I. 

r 

. ·,It ' . .. ; • 

·. ~- ; _:,,•.;, 

·. '• 

•: ..... .-- -, . 

Giv~ri'· the· unr~s9lved issues~ of, fact_ herein, · su~mary , judgment 1s 

t inappr9pfiate'. · -•·· 
~ . ~--.- ,. . 

··Accordingly,· it.is hereby 
: :,, )- -~-- _ .. 

. ::,.. '._, ~ • :'c- ~ _,. ' • ~ 
_"':"-- . . - ~ ~- \-. 

. -_ ·. ORDEREP, that the,Piaintif:f's_mofion seeking an order pursuant to CPLR -
• - • 1 . - - . ~ -· . . 

;. § 3212, aw~rdiµg_her"sul)J.niaryjudgeme:nt\mJhei;sue of.liability, is DENIED. 
! ~ •. ., , -t "": .. / . ". '•. < ~- • • • .<i ~ . . • .;: ..•.. ~-- .- -~ - ~ •. 

This ~~nstitutes the decision and"hrder' of the Court . . • ·'v --- -.~-'i ~ - . • •• ' ~. • -{':" . . • 

nATED: - }v1i~eoiJ; New York" 
t · , "January'-3, 2018 · 

_ .H~ dy Sue Marber, J.S.C. , 

,· H()N_· ---.. - -,---._ RAtf;l(U~.-

ENTERED .. _--
.J~N 11 2018 

. NASSAU -COUNTY _ -
CQUNTY CLERK'S OFFICE 

· 1 
.,. .. ~· 

-, ' ._~.,,, ' .. · 
. -~ .... ~ . . . ·' 

·.-;_. 
~ :·/ ... 
"''·. ··•,'f~ 

. - ;·' . ._-··,.,_. .··· 

. . i -·_ 
;.·. 

' ., .... 
~ ., • 'ti .. , 

. . -.,:~ .• 

- i•. ' .. ,:, 
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