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Upon the foregoing paners"' the motion .(Mot;S'eq. 01) by the' Defendants‘ K
MERCY MEDICAL CENTER (“MERCY”) and KESHA THORPE, R N. (“THORPE”),
seeking an Order pursuant to CPLR §32l I (a)(S) CPLR §321 1(a)(7), and CPLR §205(a)
dismissing the Plaintiff’s Complalnt 'antl_ a_ll clalms asserted against them; and the motlon
(Mot. Seq. 03) by the Defendant, KJSS CORP. d/b/a KASHI SUSHI AND STEAKHOUSE
(“KASHI™), seeking an Order pu.r_suanthtc')j CPLR §3212, granting summary judgment and
dismissing the Plaintiff’s Complaint are deci—ded as hereinafter provided.

In this action, the Plaintiff alleges that on May 6,2013, he sustamed personal.
injuries when he was caused to shp and fall on Water in the bathroom of KASHI restaurant.
located at 222 Sunrise Highway, Rockv1lle Centre New York The Plaintiftf was
transported by ambulance from KASHI to the Emergency Department at MERCY Where
he recelved care and treatment on the nlght of May 6, 2013 and early mormng hours of
May 7, 2013. Thereafter, he was transferred to Wmthrop Un1ver31ty Hospltal during the
early morning hours of May 7, ,2013._

The procedlrral histor;/ of this ease le'pertlnent. The Plaintiff originally
commenced an action in federal eourt against_'KASHl on l*“ébruary 10, 2015, asserting a
cause of action for negligence based ‘01'.1 KA,STI—'II’slifailti're to lfeep the premisea in reasonably | L
safe condition and/or creating a hazardous “eoncl‘_iti'on Wh'i_oh:caused_his fall and resultant
injuries [See Exhibit “A” to Defenldant"' KASHI’S Notice of Motion]\.r The Defendant,
KASHI, interposed an anSWer'ln the federal.aetlon_ on or about September 14, 2015.

S

Depositions of all parties were held and discovery was completed. Following completing
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of discovery, KASHI filed a motion for_summary._ judgment in the federal action. While - '

said motion was pending, the federal action against KASHI was discontinued without
prejudice to refile in State Court.

The Plaintiff orlglnally filed a medlcal malpractlce action agalnst the movmg

Defendants, MERCY and THORPE on November 9 2015 [See Exhlblt “B” annexed to-
Defendant MERCY’S Notlce of Motion]. .Itis. undlsputed that November 9, 2015 was the
last day to file an action against these 'Defendants ,b‘ased on the-'apphcabl—e statute of

limitations within Which to file a medical malpractice-'. ciaim -The Proposed 'Sumrn'ona .

filed by the Plaintiff against MERCY and THORPE was rejected by the federal court and

a new Proposed Summons was not ﬁled by the Plamtlff untll November 29 2015 [See‘

Federal Court Docket annexed as Exhlblt “A” to Defendant MERCY’S Notice of Motion]. '

Pursuant to Federal Rules of C1V1l Proced_ure (“FRCP”) Rule 4, counsel for ‘the Plaintiff

mailed copies of the Summons and Comﬁlaint=together with a Waiver of Service form to

be completed by MERCY and THORPE., It is uhdfsputed that M_ERCY never returned:

the Waiver of Serv1ce form and that the Plamtrff’ S counsel did not effectuate serv1ce of

the Summons and Complamt upon MERCY unt11 Aprﬂ 2016 whreh ‘was concededly

outside the 120-day time perlod allowable to serve same. Followmg service upon MERCY,
the Plaintiff’s counsel also neglected to filé the Afﬁd_avit of Service with the federal court

pursuant to applicable federal rules.

3 of 21 ‘-

| NDEX NO. 601689/2017 i
" "RECEI VED NYSCEF: '01/11/2018




" FILED_NASSAU COUNTY CLERK 0171172018 10:34 AV - 'NDEXNO. 601489/2017 |

' NYSCEF DOC. NO. 114 S ‘ - RECEI VED NYSCEF: 01/11/2018

The Defendant THORPE however 'timely completed and returned the_
Waiver of Service form. The Pl;intlffs counsel also neglected to file the Waiver w1th the |
federal court until May 10, 2016. |

At a pre-motion conferen’ce .in fed’eral court- in or about- June 20161 the
moving Defendants, MERCY and THORPE sought perm1ss1on to file a motion to dismiss
the case for lack of subject JurlSdlCthH and for lack of personal Jurisdtction due( to the
Plaintiff’s failure to properly and tirnely serve the Complamt pursuant to FRCP Rule 4
By Order dated June 29, 2016, the fed_eral court drrected lmuted dlscovery on the threshold
issue of subject matter jurisd’io’tion,- follolivir'i.g. which. the parties _were'dire_cted to.confer and -
propose a briefing Schedule.- NQtfa,bly," ‘the. 'fede'ral’"-eourt'ifurther directed that "‘the
remaining grounds for dismissa‘l:proposed by defendan’ts'_ shall be held_ in abeyance,_' with
all parties’ rights reserved, including the-_right to-mahe a niotion after th'e Court‘issues a.
ruling on subject matter _]urlSdlCthIl ” [See Federal Court Order dated June 29, 2016,
annexed to Defendant MERCY’S Not1ce of Motion as Exh1b1t “C”]

Following the_ completion of : dlscovery -_on the “issue of sul)ject,.matter
jurisdiction, all parties agreed.to diSContinue the:actio'n,without prejudice to reeornmenc-e
the action in State Court pursuant to CPLR §205 [See Stlpulation dated November 15,
2016, annexed to Defendant MERCY's Notlee of MOt_lOl’l as. Exhibit “D”]f The spemﬁc
terms of the Stipulation are notewortll_v.' The parties stipulat_ed and agreed that the Plaintiff 7
will discontinue the federal action on the _following:oonditions: "

~ o That upon discontinuance, all parties will have all the rights |
that the parties would have had the case been dismissed for

4
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lack of subject matter _]ur1sd1ct10n by order. of this Court,
which includes all of the rights granted:and allowed to all
parties by New York’s CPLR §205; . '

e That execution of th1s st1pulatron is'not to be construed as
defendants’ concession that plaintiff is granted and allowedf
rights under CPLR §205 and

e That defendants reserve any and all r1ghts to move for .
appropriate relief" upon recommencement of the action in
state court.. : - o

[7d]

Following remotial fromfed‘era-l eourt in or.: about January 2017, the Plaintiff * ,
commenced the instant action on Fehruary 10, 2617 namrng easen'tially the same mediealf:_. '
provider defendants that t?vere named in the federal actlon [See -Summons and Complalnt :
dated February 10, 2017, annexed to Defendant MERCY’S Not1ce of Motron as Exhibit
“E”]. In lieu of answermg, the Defendants MERCY and THORPE ﬁled the mstant_
motion to dismiss based-on the explranon of: the statute of 11m1tat1ons and 1nappl1cab111ty
of the tolling prov;swns afforded by CPLR §205 | |

On July 6, _2017, the _Plamtlff’ 5 c_ounsel frl_ed an ‘Am_endled Complaint wh'i(_-:h, - |
inter alia, added the Defendant, KASHI _['Sée-'Ver.itled Amended Comolaint' annexed to
Defendant KASHI’S Not1ce of Motion as Exh1b1t “E”]. On J uly 7, 2017 the Defendant |
KASH]I, 1nterposed an Answer and the 1nstant summary Judgment motion followed L

MERCY and T HORPE'’s Motwn to Dtsmtss

Counsel for the movmg Defendants, MERCY and THORPE asserts that
pursuant to FRCP Rule 4(m) the Plamtrff was requ1red to serve the movants within 120 _

days of the ﬁhng of the Complamt., Rule 4(rr_1) fUrther prov1des for dlsmlssal 'of an action

[* 5] | - | 7 - "5 of 21
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without prejudice if service ot: the summons and complaint is not timely made. However,
if good cause is shoWn,_the 'feuera.l , epurt “shall extend the time for service for an
appropriate period.”. Fed. R. CtV.,P. 4(m). As to Defendant THORPE, counsel ass_ertsl. that
completing and returning a Waiver of Service pu‘rsuah_t to FRCP Rule 4(d)(5) does not
waive any obj ectio’n to persoua'l juri'édict—ion or venue. Counsel further avers that pursuant
to Rule 4(d)(4), ﬁlmg of the Waiver obviatés the need for ﬁhng proof of serv1ce and Ruie
4 applies as if the Summons and Complamt “had been- served at the time of ﬁhng the
waiver”. ‘

Couneel for the moying Defendants argues thet,.besed upon the Plaintiff’ s
failure to comply vs'/ith the ptevisious, ef FRCP Rul,e.4‘ tn.:faiting'. to timely serue, MERCY
and in failing to timely file the ITHORPI;Z“WaiVer, perse_nal juriséliction was ne;/er obtained:
over the moving Defendants'. As such,rcounsel subm‘its th'et smce .servicl:e was never
effectuated over the moviug_ Defendtmts in the federal.court action, the Ple_iptiff does- not
get the benefit of CPLR §205. In thie regaréi', ceunsel posits that the predicate for auplying :
CPLR §205(a) is that the'tenuinuted_- action’ must :he_lye‘bee_'n “timely commeneed” which
necessarily mandates that bersonal:. ju.riSQietion was obtained euer the defendant'(s) _\Within
the limitations period. . ’ | | |

In opposition, thePleiutiff preffetS-~inelet/ent'arguments cqucerriing the
difference between treatme'nt' of | c'ases '.ﬁre-1992 and those filed thereafter the 1992,
amendment which changed t the commencement .of an‘l-aet_i_oh to f'tli'ng p'rocess‘as et)uosed

to service of process. “The P_laintlff primarily rests his opposition on the assertiou that the

[* 6] . © 6.of : 21
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prior federal action was timely -fc‘ormmenced si,née,_th'e fédéral lg;(f)'mplaint- was filed witﬁ{ﬁ
the 1imitati0n§ period. Séeciﬁcélly, ‘the Plaintiff aélser‘ts:f th_a;; :t_h'e .f:e:Cjui-reme'nts of CPLR
§205(a) have been met Lb_eca.u__se the pla_iﬁtiff timeély comrﬂence;d t_he_é;ctic;n by ﬁiing'th_e.
summons and complaint and ‘_[he"'c‘asé \_Jy_.'-:l_s: not dismis:sed- for-the' f;jluré to sefve pfo_cess oﬁ -
the defendants, but rath_erfi:zvas d-ismis'se_:‘c_l.-t‘"_(-)i' lack of sub_jf_:c-t'mafttei' ju.riéaiétion.

Counsel for the Plaintiff further submits that--this'_éqqr,t__ should undergo an
analysis of whether the Plaiﬁtiff Woulé-have been _grant'.é'd-:ari' extension of time to serve the
federal complaint p-ursual.lt -td Rule 4(m). Tn s0 c'or'lsi'dé_‘ring,_the Pla_intit:f’s counsel asserts -
that good cause -Iexists for lqté sefyicc of pfbcéss uijon the De_:fe_:ndaht, MERCY, ‘f.[g]iven
plaintiff’s counsel ongo_iné experiénce with de_fendz_;nts providing wai?eré, in fact, never .
having an expe;ience othefwise;,'cqunse'i .bélievéd_a' .‘waiver was fqr.ghncoming, par’cicularlj}_r
wheﬁ another defendant repr¢§énted-b'y t_h:e'same'l ﬁnln',provided 'one.;" [Sée Plai_nti-ff’s
Counsel’s Affirmation in Ol:ﬁpos}it'ion- at Tﬁlfl 6-171. |

| Whi_le the Plaintiff’s ‘c'(;l)ur.iSe_l as-s'ert-s tl_hat-.ma- réqiiest Waé made iﬂ the federal'
action to deerﬁ éérvice made.ui)t;n MERCY on April 19, 2016 ‘.“asl good serviée”, no such.'
letter is annexed to the Plaintifff‘s oppdsition papéré heréiﬁ; Rathér? t_hc Plaintiff’ S c'ounse_l:
only proffered é Iéﬁér dated March 28, 20i6 wherein it was s_tatéd tﬁdt 'ohly;;heDgfendant.‘, E o
THORPE, returned a siéned \l?\}aiver (althéﬁ_gh it was rlyret to .Ab,.é':.'ﬁled-)r, and "E_ls t0 t_hg,;
remaining Defendants, 'that. '“1'21__1_6' uhdersigqé_d v_vi.li arrange: for pe}sonai ;éfvice at the:
expense of the dgfendapts..’:-' ;[':See -E_-xhi'bit “G”. annéxé_:'d’ to P]éi;ltiff‘ S Afﬁrmation in

Opposition]. In any event, the Plaintiff’s counsel asserts that a subsequent letter was

7
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submitted in opposition to the moving Defendants’ request'to .ﬁle a motion for, inter alia,

lack of personal _]urlSdICtIOI’l Whereln the Plaintiff asked the federal court to deem the Aprll |

19, 2016 service upon MERCY “good service.” [See Plaintiff’s Afﬁrmatlon in Opposmon -

at 16].

Moreover, counsel for the PI'ainti_ff_ urges .t_h_i_s Court to find that the federal |

court would have allowed for late service despite lack of -good' cause shown under the

criteria generally considered by federal courts, including (i) whether the applicable statute

of limitations would bar the filed acti_on; (11) Whet_her' the defendant had actual notice of the

claims asserted in the complaint'N(iii)-Wheth‘er’ the defendant attempted to conceal the defect

in service; and (iv) whether the defendant would be prejudlced by allowmg late service.

1

Notably, the Plamtlff concedes ‘that I\/TERCY was not- served in the prIOI‘

federal action until approx1mately six (6) weeks after'-the 120-day limitations per1od '

‘expired. The Plalntlff further concedes that THORPE’s- executed waiver was unt1me1y'

filed on May 10, 2016, but clalms that such does not affect the vahdlty of service.
Lastly, the Plalntlffs counsel asks this Court to apply a dlsablllty toll

pursuant to CPLR §208 based on the Plamtlff’s purported dlsablhty at the time the cause

of action accrued In support the Plamtlff proffers the expert affirmation of David. J.

Bronster M.D., who oplnes w1th1n a reasonable degree of medlcal certamty, that whern the . -

Plaintiff left MERCY, he was su'fferi_ng,from neurological dysfunction [See Bronster

Affirmation, annexed to Plalntlff’ s Affirmation in Opposmon as Exhlblt “H”]- Dr.

Bronster opines that the Plalntlff’s deficits include, mter alza mgnrﬁcant cognitive
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deficit; memory loss; greatly compromised ability to communicate in writing as he is able
to write some things but not others; responding to questions in a slow manner; and ihability
to provide his address or write his address in English or éhinese upon examination [/d.].
The remainder of Dr. Broﬁster’s affirmation largely opines as to the Plaintiff’s physical
deficits. It is noteworthy that Dr. Bronster does not conclude that the Plaintiff is tota11§
incapacitated.

Legal Analysis

When an action that hasrbeen timely é(l)mn.lenced is later dismissed, CPLR
§205 (a) contains a saVings' clause which provides that, even if the Statute of Limitations
has or will run, a new action may be commenced witlﬁin six months of the termination,
except if the termination was “by a voluntary discontinuance, a failure to obtain personal
jurisdiction over the defendant, a dismissal of the complaint_-for neglect to.prosecute the
action, or a final judgment upon the merits ....provided that the new action would have been
timely commenced at the time of the commencement of the prior action.”

The requisite predilcate for the application of tﬁis section is that -the
terminated action must have been “timely commenced”. The crucial factor in deterrﬁining
timely commencement is whether personal jurisdiction was obtained within the period of_‘
limitations [Markoff v. South Nassau Community Hosp., 61 N.Y.2d 283 (1984)].

Here, it is undirsputed thét the Plaintiff failed to effectuate service within 120
days of filing the Complaint in t.he terminated federal action. This holds true for both

moving Defendants, MERCY and THORPE. As to MERCY, no attempts were made to

9
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effectuate service within the limitations period, nor did Plaintiff file an application to

enlarge the time to serve. As to THORPE, service was never effectuated as the executed

Waiver was not filed with the Court within the limitations period. Thus, personal '

jurisdiction was never obtained over Ithe moving Defendants.

Based on the record before this Court, it is. clear that the Plaintiff failed to
show good cause for neglecting to timely serve the Summons and Complaint in the I;rior
action. A delay in service of a complaint resuiting from the mere inadvertence, neglect,
or mistake of a litigant’s attomey'dqes not constitute “good cause” for exte'ndi'ng the 120
period for service pursuant to FRCP-Rule 4(m). [4IG Managed Market Neutral Fund v.
Askin Capital Management, L.P., 197 F.R.D. 104 (S.D.N.VY.,‘ZO(')O)].

Moreover, the Court declines to make the signiﬁcént assumption that the
federal court would have exerciéed its discretion in permitting the Plaintiff additional time

to serve, particularly where, as here, the Plaintiff neglected to make any attempts to serve

within the applicable time period, failed to move to enlarge the time to serve, and failed to”

proffer a reasonable excuse for the delay. Indeed, the Proposed Summons which was filed

with the Complaint on the very last day to commence a medical malpractice action against

the moving Defendants was rejected by the federal court and not refiled until approximately

twenty (20) days later. Given the nature and extent of the Plaintiff’s failures to properly
and timely effectuate service within the limitations period, this Court finds it unlikely that
the federal court would have excused such deficiencies, and we decline to excuse them

here.

10
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The case of Southern Wine & Spirits of Am., Inc. v. Impact Envil Eng’g,
PLLC, relied upon by the Plaintiff, is inapposite as it involved a prior action that was not
considered a dismissal on the merits. [104 A.D.3d 613 ‘(lst D:pt. 2013)]. Inthat case, the
appellate court afforded plaintiffs the benefit of CPLR § 205(a) because the prior action
was dismissed due to the plaintriffs" failure to comply with é condition pr'ecedent contained
in the parties’ subject agreements. To the contrary, the issue presented here is whether the
Plaintiff timely and properly effecfuatéd'service of the Summons and Complaint in the
federal action. |

The case of Bishop v. Uno Pizza, 188 Misc.2d 142 (New York County 2001),
also relied upon by the Plain;[iff, likewise fails to support the Plaintiff’s arguments.. In
fact, the Bishop case is strikingly similar to the case at bar apd supports dismissal of the
Plaintiff’s case. In Bishop, the court found that the plaintiff could not avail the savings
provision of CPLR §205 because service had never been effectuated in the prior federal -
action. There, the plaintiff requestéd the defendant to waive service.by mailing the notice
pursuant to FRCP Rule 4(d), just as the Plaintiff’s counsel did here." However,' the
defendant in Bishop did not execute -suéh waiver and in order to acquiré personal
jurisdiction over the defendant, the plaintiff was required to effect service in the normal
manner pursuanf to FRCP Rule 4. The Bishop court found that jurisdiction was never

acquired over the defendant in the prior federal action, and hence, was not commenced

within the meaning of CPLR §205. The Bishop court held that “[t]he mailing of a request

11
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for a waiver of service of process is...not a means of acquiring jurisdi(r:tionl;”: [ld. at 145;
see also Meneely v. Hitachi Seiki USA, 175 A.D.2d 111 (2d Dept. 1991)].
Lastly, counsel’s attempt to éiaim that the Plaintiff was under_a disability at

the time the cause of action accméd_ is unavailing. As correctly noted by the moving

Defendants’ counsel in reply, difficulty in functioning is not sufficient to establish insanity
for purposes of the disability toll under CPLR §208. The Plaintiff testified at an
examination before trial in the federal action against KASHI where was able to provide his
address, living circumstances, length of time he resided ‘at'his address, namesrof family
members, ages of his children and his edﬁcational’ background. Further, the Plaintiff Qaé
able to protect his legal rights by re£aining‘ an attorney, conferring with his attorney prior
to his deposition, and engaging in other pre-trial discovery. As such,'the Court finds Dr.
Bronster’s Affirmation conclusory and insufficient to warrant applicability of a disability
toll. _ o

Here, just as in Bishop, the Plaintiff is not permitted to invoke the protections
of CPLR §205 to save the time-barred claim. Accordingly, the motion by the moving
Defendants, MERCY and THORPE, is GRANTED. |
KASHI’s Summary Judgmenthotion:

At the outset;_ the Court will not consider the Plaintiff’s Sur-Reply
Affirmation as same was sﬁbmittéd With.out' permission of the Court. Any responsive

papers to the Plaintiff’s improperly filed Sur-Reply will also not be considered as moot.
12
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The Defendant, KASHI, moves for summary judgment based on Plaintiffs
failure to identify what caused him to fall, and based on evidence that the Plaintiff fell due
to intoxication, rather than sorﬁe act or omi'ission. of the Defendant. Counsel for KASHI
claims that there is no evidence in the closed record from which a jury could infer that the
Plaintiff slipped on water. Moreover, KASHI’s cou.nsel submits that KASHI did not have
actual or constructive notice of the alleged wet condition in the restroom. |

In support of KASHI’S motion, counsel proffers the dep-osition testimony of
the Plaintiff which was conducted in the federal action [See Plaintiff’s -Deposition
Transcript annexed to Defendant KASHI’S Notice q_f Mdtion as Exhibit “G”]. The
Plaintiff persisteﬁtly testified that he had no memory of the incident and no recollection of
what occurred that evening. T heA Plaintiff attested that he was told by friends that he was

- injured as a result of being beat up by someone in the restroom [/d. at pp. 33-15].

KASHYI’s counsel also submits the deposition testimony of Mae Ling Yam,
a manager at KASHI on the dater of _the incident [See Ling Dg:position Transcript annexed
to Defendant KASHI’s Notice of Motion as Exhibit “H”]. Ms. Ling testified w.ith respect
to cleaning protocol and procédure, explaining that the bussers check the bathroom about
every half hour to make sure it is drly, and that paper towels and soap are stocked [/d. at p.
39]. In the event the bathroqm floor: is wet, the bussers use dry mops to clean. the
bathrooms and a floor fan with a caution sign to speed up the drying process [/d. atp. 117].
Ms. Ling also personally inspects the women’s restroom and sends other employeesl td

check the condition of the men’s restroom. She recalled sending “Andy” to the men’s

13
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restroom prior to 6:00 p.m.. on tﬁe date of the incident [/d. at pp. 40-41]. The bussers are

only required to inform Ms. Ling that they checked the bathroom if a problem arises [/d.

at pp. 42-43]. ‘ | : ‘ J
Ms. Ling first learned of the incident when she was approached by nonparty',

Simon Wong, who informed her that sdmeone was on the bathroom ﬂoér [Id. at pp. 53-

54]. She proceeded to the bathroom where she found the Plainfiff lyi_ng on the floor near

the urinal. Ms. Ling put her ﬁnger to the Plaintiff’s nose to check if he was Breathihg and

observed that he was nonresponsive. Ms. Ling then left the bathroom and went to the

Plaintiff’s table to inform the other guests in his party-that the Plaintiff was on the floor.

She asked one of the Plaintiff’s friends to check on the Plaintiff while she called “91 1;’ [1d.
at pp. 53-54, 75-78, 81-85].- Ms. Ling also testified as to the condition of the bathroom
floor. She observed that there was no water on the floor. Ms. Ling tc;:stiﬁed that if it was
wet at the time of the incident, s-hé would have noticed because .she was sitting on the
restroom floor for a portion of the time near the Plaintiff while Weafing a skirt.

Ms, Ling also testified that the _Plaintiff’ S friends.did not want him to be
removed and sent by ambulance to the hospital. Per Ms. Li;“lg, they insjsted that the
Plaintiff was just intoxicated and Would be okay. Ms. Ling observeél the Plaintiff’s friends
arguing with the paramedics who were trying to remove him from the restaurant also
insisting that the Plaintiff was just intoxicated, needed some air and would be fine [/d. at

pp. 87-90].
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[* 14] 14 of 21



: [9: NA AU COUNTY : | NDEX NO. 601689/2017
© NYSCEF DOC. NO. 114 : RECEI VED NYSCEF. 01/11/2018

Counsel for the Defendant, KASHI, also prqffers the deposition tesfimony of"
nonparty witness, Simon Wong, Whorwitnessed-the Plaintiff’s fall [See Wong Deposition
Transcript, annexed to Defendant KASHI’s Notice of Motion as Exhibit “I”’]. Mr Wong\
testified that the Plaintiff and hiS group were seated two (2) seats away fror'n him. At Mr.
Wong’s deposition, counsel forrKASHI showed the witness relevant portions of video
surveillance from the night of the incident. Mr. Wong identiﬁed himself on the video
walking towards the bathroom just prior to the incident, and shortly thereafter walking
towards the front desk to inform_ KASHI management whét had occurred [/d. at pp. 24-26].
Mr. Wong then identified himself aﬁd Ms. Ling on the video surveillance walking together
towards the restroom. As to the incident itself, Mr. Wong testified that when he entered
the restroom, he observed the Plaintiff standing against the urinal leaning towards the right -
against a panel or wall used to cover fhe urinal. He then observed the Plaintiff fall
backwards. Mr. Wong further testified that the floor was not slippefy at the time of the
Plaintiff’s fall; nor did he observe any water on the floor when he entefed the restroom [/d.
at pp. 44-45]. He also belieyed the Plaintiff was intoxicated because his face was very
flushed.

Based on the foregoing, counsel for KASHI argues that summary judgment
is warranted as the evidence adduced establishes nothing more than a possibility that the
Plaintiff’s fall was caused by a wet condition on the floor. It is further asserted that
without evidence on causation, the jury would necessarily engage in impermissible

speculation as to the cause of the fall and as to whether the fall proximately caused the

15
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Plaintiff’s claimed injuries. Counsel cites to a legion of cases where summary judgment
was granted to the defendant under similar circumstances. . Of ﬁote is an Appellate:
Division, Second Department case in which the plaintiff’s complaint was dismis;ed where
the plaintiff’s memory problems prevented her from identifying the cause of her fall
[Hartman v. Mountain Valley Brew Pub, Inc., 301 A.D.2d 570 (2d Dept. 2003)].

Alternatively, counsel argues that KASHI did not create or have actual or
constructive notice of any watef on the bathroom floor that allegedly caused the accident.

In opposition, counsel for the 'Plainti_ff submits the affidavit of nonparty -
witness, Lu Kang, sworﬁ to in the State of Massachusetts1 [See Kang Affidavit, sworn to
on October 19, 2016, anﬁexed to Plaintiff’s Opposition as Exhibit “A”]. Preliminarily,
the Court notes that the Afﬁdavit is not in admigsible form as it. fa_.ils to contain a Certificate
of Conformity pursuaht to CPLR § 2309. Notwithstanding the procedural defect in the
Affidavit, the Court will cbnsider the substantive statements contained therein.

Ms. Kang attests that 'on the day of the incident she was dining af KASHI
lrestaurant with the Plaintiff and two (2) other's,' Chris Xu and Yangi Chen. At some point
prior to the Plaintiff’s fall, Chris Xu used the men’s restroom and.returned to the table.
Sometime thereafter, the Piaintiff went to ulse.the'restroqm a‘nd did not return. She attests

that a female restaurant employee ran to their table and informed them that the Plaintiff fell

in the bathroom. Ms. Kang and Chris Xu then went to the restroom and observed the

' The Court notes that the Kong Affidavit erroneously refers to the Commonwealth of Massachusetts as a
“State”. '
16
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Plaintiff on the floor. Ms. Kang attests. that she “almost sprained [her] ankle when [she] -

bent down to [her] knees to reach [the Plaintiff] because the floor was wet and slippery.
She further attests that, upon seeing the Plaintiff and the wet floor, Chris Xu
“acknowledged that the wett;ess on the floor was present when he went to the restroom
carlier.” [Id. at 912]. Ms. Kang denied that anyone in their group was intoxicated, but
admitted that they had a bottle of wine with dinner. She élso denied telling anyone that
the Plaintiff was intoxicated; nor did she hear Chris Xu or Yanqgi Chen tell anyone that the
Plaintiff was intoxicated.

Counsel for the Plaintiff concedes that the Plaintiff had no recollection of the
circumstances of his fall. It is claimed that the -Plaintiff was also unable to provide
responses to most questions that required more than just a “yes” or “no” response, which
counsel claims is “consistent with neurological deficit that [the Plaintiff] sufféred as aresult
of the fall” based upon Dr. Bronster’s affirmation [See Plaiﬁtiff‘s Afﬁrmétion in
Opposition at 32]. Counseli relies on the cases of Peterson v. P. Ballantine & Sons, 205
N.Y.29(1912) and Lynn v. Lynn ‘216 A.D.2d 194-(1st Dept. 1995), for the proposition that
where it can be shown that a plaintiff is unable to be a witness on his own behalf due to the
injuries sustained as a result of the accident, éourts permit greater latitude in drawing an
inference of negligence.

As to the surveillance video, the Plaintiff’s counsel conﬁrmé the timeline of
events, which, in pertinent part, reveals that Chris Xu used the restroom at 7:18 p.m. and

the Plaintiff went to the restroom at 7:31 p.m.

17
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The Plaintiff’s counsel argues that the moving Defendant failed fo estab!ish
its prima facie entitlement to summary judgment based upon, inter alia, the Defendant’s
failure to address the allegation in the Plaintiff’s complaint that KASHI émployees misled
the paramedics who arfived at the scene .by providing false and unfounded information that
the Plaintiff was intoxicatéd thereby causing a delay in the Plaintiff obtaining proper
medical treatment from tﬁe paramedics and -frOm the Defendant, MERCY. Counsel

further posits that, in any event, the Plaintiff’s evidence proffered in opposition creates

genuine issues of material facts that would pérmit a reasonable jury to infer that (i) there

was liquid accumulated on the bathroom floor; (ii} the Plaintiff’s clothes were wet at the
location where the liquid was acéﬁmulated; and (iii) KASHI’s employees had actual notice
where they are shown on the Video surveillance entering the réstroon&immediately prior to
the Plaintiff’s fall.

While acknowledging that Ms. Kang’s staternent that she heard Chris Xu
claim that the liquid on the floor he observed immediateiy folloWing the Plaintiff’s fall was
the same liquid he had observed thirteen (13) minutes earlier is hearsay, the Plaintiff’s
counsel makes the attenuated argument that Xu’s statement is eithef a ‘spontaneous
declaration, an excited utterance, or not beiﬁg 'offered fo; the truth of the matter asserted.

In this regard, counsel posits that “Xu’s statement is being used to show that the restaurant

had notice of the wet floor — not that [the Plaintiff] slipped on the liquid.” [See Plaintiff’s

Affirmation in Opposition at §49].

13

18 of 21

| NDEX NO. 601689/2017
RECEI VED NYSCEF: 01/11/2018




N’YSCEF" DOC. NO. 114

[* 19]

On a motion for summary judgment, the Court’s function is to decide

whether there is a material factual issue to be tried, not to resolve it (Sillman v. Twentieth

Century Fox Films Corp., 3IN.Y.2d 395, 404 [1957)). A prima facie showing of a right
to judgment is required before summary judgment can be granted to a movant (Alvarez v.
Prospect Hosp., 68 N.Y.2d 320 [1986]; Winegradv. New York Univ. Med. Cir., 64 N.Y.2d
851 [1985]; Fox v. Wyeth Labs., Inc., 129 AD.2d 611 [2d Dept: 1987]; Rayal v. Brooklyn
Union Gas Co., 122 A.D.2d 132 [2d Dept. 1986}).

The Defendant, KASHI, established its prima facie entitlement to judgment
as a matter of law by d;:monstrating that none of its acts or omissions were a ,sub;tantial
cause of the events which produced the Plaintiff’s injury. [Derdiarian v. Felix Contr. Co.,
51 N.Y.2d 308 (1980)).

In this matter, there arc several possible causes of the Plaintiff’s fall, one or

more of which the Defendant, KASHI, is not responsible. As such, the Plaintiff cannot

defeat the Defendant’s motion for summary judgment.
The Plaintiff also failed to raise an issue of fact as to whether KASHI had
actual or constructive notice of the alleged defective condition. Indeed, Chris Xu used the

men’s restroom shortly before the Plaintiff’s fall and did not notify KASHI management

“of the purported wet condition of the floor. There exists no admissible evidence in the

record before this Court that establishes the Defendant, KASHI, had any notice, actual or -

constructive, of the alleged defective condition with sufficient time to remedy same.
19
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Moreover, the Plaintiff’s request that this Court allow a lower burden of
proof due to the Plaintiff’s alleged neurological deficits must be denied based on Lynn v.
Lynn, a case cited by the Plaintiff’s couﬁsel’. The facts presented here are far more
compelling for dismissal than the facts in Lynn where the Plaintiff there suffered from
amnesia as to the events surrounding her fall [Lynn, 216 A.D.2d at 194]. The appellate |
court in Lynn reversed the trial court’s denial of summary judgment and dismissed the
plaintiff’s complaint despite her inability to testify as to what happened, how it happened,
or \.Jvhat caused it to happened [/d. at 195]. The appellate court found that a lesser burden
of proof was not warranted based on the plaintiff”s failure to establish that the defendant’s
negligence was a substantial cause of the injury'causing.even't. [1d.].

Just as in Lynn, in this matter, the Court similarly finds that summary
judgment is warranted in favor of the Defendant, KASHI.

Accordingly, it is hereby

ORDERED, that the _rnotipn- (Mot. Seq. 01) by the Defendants, MERCY.
MEDICAL CENTER and KESHA THORPE, RN, seeking an Order pursuant to CPLR
§3211 (a)(5), CPLR §3211(a)(7), and CPLR §205(a), dismissing the PIgint_iff’s Compla_int
and all claims asserted against them, is GRANTED; and it _is further

ORDERED, that the motion (Mot. Seq. 03) by the Defendant, KISS CORP.
d/b/a KASHI SUSHI AND STEAKHOUSE, seeking an Order pursuant to CPLR §3212, ~
granting summary judgment and dismissing the Plaintiff’s Complaint, is GRANTED; and

it is further
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ORDERED, that the remaining parties ‘shallr_l appear for the scheduled

Certification Conference before the Hon. Randy Sue Marber on April 12, 2018 at 9:30

a.11.

This constitutes the decision and Order of the Court.

Dated: | Mineola, New York

January 5, 2018 Qf/}_\

ENTERE D HON. RANDY SUE MARBER, J.5.C.

JAN 11 2018 HON. RANDY SUE MARBER

NASSAU COUNTY
COUNTY CLERK'S OTFZFICE
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