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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: _HON. ARLENE P. BLUTH PART IAS MOTION 32
-Justice _ ,
X INDEX NO. 850100/2017
WILMINGTON SAVINGS FUND SOCIETY, FSB, AS : :
TRUSTEE FOR STANWICH MORTGAGE LOAN TRUST A, MOTION DATE N/A
. Plaintiff, MOTION SEQ. NO. 001.
ZEKI I. OMAR AKA ZEKI OMAR, GUNES A. OMARAKA ~ °~ DECISION + ORDER ON
GUNES OMAR, FERIDE OMAR, BOARD OF MANAGERS MOTION, ORDER OF
OF TRUMP TOWER CONDOMINIUM, JOHN DOE "~ REFERENCE
) . N
Defendant.
X

The following e-filed documents, listed by NYSCEF document number (Motion 001) 28, 29, 30, 31, 32,
33, 34, 35,36, 37, 38, 39, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61

were read on this motion to/for o JUDGMENT - SUMMARY

The motion by plaintiff for summary judgment is granted.r
Background
In this mortgage foreclosure action, plaintiff seeks to foreclose on a property located at

721 5th Avenue, Unit 33C in Manhattan. Plaintiff contends that the borrowers (Zeki and Gunes

‘Omar) stopped making payments in January 2013.

In opposition; Zeki and Feride Omar claim that pl'aintiff lacks standing, plaintiff did not '.
comply with RPAPL § 1304 (the 90-day notice) ;nd that it did ﬁot comply with the contractual
notice requirements. | '.

In reply, plaintiff points out that defendants did ﬁot actually deny receipt of the 90-day or
contractual default notices. Plaintiff insists that thg affidavit of Laura Hovis estéblishes its prima

facie burden to show it mailed the required notices.
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Discussion
The Court grants the motion. To extent that deferidants challehge standing, plaintiff
attabhetl the notes that are subject of this action to the complaint (NYéCEF Doc. No 1) thereby
~ establishing its standing to -Iprosecute this case (Bank of New Yerk Mellon v Knowlés, 151 AD3ci
596, 596-97, 57 NYS3d 473 [1st Dept 2017]). ' |
The Court also finds that the affidavit of Ms. Hovis (NYSCEF Doc. No. 31) is sufficient
to establish that the RPAPL § 1304 and default netices were properly mailed. In fact, Ms. Hovis
claims she has persenel knewledge that the contrect_ual netice was sent (id. § 8). Defendants
failed to raise an issue of fact in oppositio'r‘lv. Defendants did not attach any affidavits denying
that they received the 90-day or contrectual notices. Only an attorney afﬁ'rmatioh is submitted.
That is hot enough to rebut plaintiff’s pfima facie showing that it mailed the required notices.
Accordingly, it is hefeby |
QRDERED that the motion by plaintiff for silmmary judgment is granted and the enst)ver
* and affirmative defenses of defendants ZEKI I. OMAR AKA’ ZEKt OMAR -and FERIDE OMAR
are severed and dismissed; and it is fufthef’ | |
ORDERED that plaintiff is awarded a default judgment against the non-appearing
defendants; and it is further )

ORDERED that A “SO’\ 6{"‘04'\ {/54 with an address of

A= e~ TL OO '
Z(oo MAD S A‘VC [Q p/oo/ 0\1/‘}‘1 (()()l(, is hereby appointed Referee in

accordance with RPAPL § 1321 to compute the amount due to Plaintiff and to examine whether

the tax parcel can be sold in parcels; and it is further
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ORDERED that the Referee shall hold no hearing and take no testimony or evidence |
other than by written subrﬁission; the Court is the ultimate arbiter and the Referee’s report is
merely an adviéofy finding; and it is further

ORDERED that by accepting this appointment the Referee certifies that hé isin
compliance with Part 36 of the Rﬁles of the Chief Jud’ge (22 NYCRR Part 36), iﬁcluding, but not
limited to §36.2 (¢) (“Disqualifications from appointrﬁént”), and §36.2 (d) (“Limita"cions on
appointmentsv based upon compehsation”), and, if the Referee is disqualified from receiving an
appointment pursuant to the provisions of that Rule, the Referee shall immediately notify the
Appointing J udgé; and it is further

ORDERED.that, pursuant to CPLR 8003(a), and in the discretion of the court, a fee of
$350 shall be paid to the Referee for the computation of the arﬁount due aﬁd upoﬁ the filing of
his report and the Referee shall not request or accept additionai comp@nsati'oh for the .‘

computation unless it has been fixed by the cdurt in accordance with CPLR 8003(b); and it is

~ further;

ORDERED that the Referee is prohibited from accepting or retaining any funds for 3
himself or paying funds to himself without compliance with Part 36 of the Rules of the Chief
Administrative Judge; and it is further | | |

ORDERED that plaintiff shall forward all necessary documents to the Referee and to
defendants who have appeared in this case within 30 days of the date of this order and shall
promptly respond to every inquiry made by the réferee (promptly means Within twovbusiness '

days); and it is further
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ORDERED that if defendant(s) have objections, they must submit them to the referee
within 14 days of the mailing of plaintiff’s submissions; and include these objections to the
Court if opposing the motion for a judgment of foreclosure and sale; and it is further

ORDERED the failure b};'defendants to submit objections to the‘referee shall be deemed
a waiver of objections befdrg: the Court on an application for a judgment of foreclosure and sale;
and it is furthe_r |

ORDERED that plaintiff must bring a motion for a judgment of foreclosure and sale
within 30 days of réceipt of the referee’s report; and it is further |

ORDERED that if i)laintiff fails to meet these deadlines, then the Court may sua sponte
vacate this order and direct plaintiff to move again for an order of reference and the Court may
sua sponte toll interest depending on whether the delays are due to plaintiff’s failure to move this

+ litigation forward; and it further |

ORDERED that the John Doe defendants be removed from the caption, and the caption
shall read as follows: |
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK }
: X

WILMINGTON SAVINGS FUND SOCIETY, FSB,
AS TRUSTEE FOR STANWICH MORTGAGE
LOAN TRUST A,

Plaintiff,
v.

ZEKI 1. OMAR AKA ZEKI OMAR, GUNES A.
OMAR AKA GUNES OMAR, FERIDE OMAR,
BOARD OF MANAGERS OF TRUMP TOWER
CONDOMINIUM A

Defendant(s).

and it is further
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ORDERED that counsel for plaintiff shall serve a copy of this order with notice ef entry
upon the County Clerk (60 Centre Street, Room 141B) and the General Clerk’s Ofﬁce (60 Centre \
Street, Room 1 19), who are directed to mark the -court’s'records to reflect the parties being removed
pursuant hereto; andvit is further ‘ |
ORDERED that such service upon the County Cierk and tne Cierk- of the General Clerk’s <
Ofﬁce shall be made in accordance with the procedures set forth in the Protocol on Courthbuse
and County Clerk Procedures for Electronically Filed Cases (accessible af the “ElFiling” page on
the court’s website at the/address (ww.nycourts. gov/supc;cmanh)]; and it is further
ORDERED that Plaintiff shall serve a cepy of this Order with notic‘e‘of entry on all parties
and persons entitled to notice, 1nclud1ng the Referee appointed herein.
Next Conference: Aprll 21,2020 @ 2:15 p.m. If a motion for Judgment of foreclosure
and sale has been filed, plaintiff may seek an adjournment of the conference. Please consult this

part’s'rules for information on how to obtain an adjournment. If a motion has been made, then a

conference is required to explore the reasons for the delay.

21219

DATE ' ARLENE P. BLUTH, J.S.C.
CHECK ONE: CASE DISPOSED NON-FINAL DISPOSITION
GRANTED D DENIED GRANTED IN PART D OTHER
APPLICATION: : SETTLE ORDER SUBMIT ORDER
. INCLUDES NT
CHECK IF APPROPRIATE: TR ANREERIREASSIGN FIDUCIARY APPOINTMENT D REFERENCE
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