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SUPREME COURT OF THE STAT OF NEV

/ YORK
NEW YORK | TY

PRESENT: _HON. SUZANNE J. ADAMS _____ PART IASOTIONZ
| Justice
“X " INDEX NO, _157559/2019

KARINA LERNER, S
RINA LERNER, MOTION DATE, N

Plaintiff, o U
MOTIONSEQ.NO. __ . 001 . . -

-V -

NEW YORK CITY TRANSIT AUTHORITY, MTA BUS .
COMPANY, JOHN OR JANE DOE DEC'S'O”.+-0RDER N

Defendant.

The following e-filed documents, listed by NYSCEF document-number: (Motlon 001) 7 8 9,410, 11, 12,
13, 14, 15, 18, 17, 18, 19, 20, 22, 42,44, 45,46, 49

were read on this motion to/for AMEND 'CAPTIONIELEAD'INGS.

Upon the 'fore__g_oin'g_-documen'f_'s_,_:_pI'a_i:ﬂti'_ff's motion by order fo show cause is. _grarite_d tothe
extent that plaintiff’s Notice of Claim dated Debe‘mb’ers 12, 2018, is deemed timely served mmc
pro tunc; plaintiff may amend the summons.and complaint to substitute “Simon Yim™in pla'c_é_;.éf
“John or Jane Doe;™ and defendants New York City Transit Authority and MTA Bus: Company
(together, “Transit”) are directed to provide plaintiff with Simen Yim’s last known address within
30-days, The remainder of the:motion is dc'h'i’ed.

This matter arises out of an incident that occurred on May 29, 2018, when plaih;jff ‘wasa .

passenger on a Transit-owned bus. Plaintiff alleges the bus stopped abruptly in __‘[_1'_1"_6_5._ vicinity of
West and Mutray Streets in Manhattan, causing her to- be thrown abouit t_he-.:b_u__'s':'aﬂr__i_d-':-;'_sj_usgajiin}i’_aj’.‘c':psﬁﬁgng_l

injuries. Plaiintiff filed a Notice of Claim dated July 9, 2018, but with the City of New: York; not

Transit. (Affirmation in_-S'u'ppOIt'_-,.-Exh.ﬂF) Thereafter, plaintiff ﬁledaNohceofCIalmwlth Fansit:

on December 12, 2018, and now seeks to have sich notice deemed timely nunc pro func. Sh
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seeks to-amend the summons and complaint to add the narie of the bus operaor at. the:time, of the

subject incident in place of “John or Jane Doe” and compel Transitto acc;qp’t--;s.erv-i:ce}.oﬁ{;hi:s
or alternatfvely, provide his last known address. Transit opposes the motiofi.

Pursuant to General Municipal Law-§ 50-¢ (5), leave may be glven to sérve a'late Notice -

corporation, its attorney or its insurarice carrier acquired ac'tiu_al'.:l%ﬁowijlbdgéfinj_a-f.ti.z__ij_"e_'_l_jf;i’j‘ 4shi
the essential facts of the disputed incident. ;Addiﬁonal.-fac.tors_-'to.-'bﬁ-'-00115:'i_'de'f3¢a--5311’19'.1?’-'-"13"f"""-."hi‘?-?héh
the petitionier made an excusable error as.to the-pubic.corporation’s id'et'ltij[iy-:, andwhetherservmg .
the late Notice would substantially prejudice the public corporation: In 'fhlsmatter,plal it .
filed 2 no-faulf claim regarding the incideat, and provided a copy of the ¢laim directly to Transit
by letter dated June 22, 2018, which was within'a iﬁgnt__h' of the incident, (AfﬁrmatlonlnSuppon |
Exh. B) Such notice has been deemed to constitute asufficient Notice of--'Cla'i"m. WIthmthemeanmg
of GML § S0-¢ (5). Losada v. Liberty Lines Transi, Inc., 155 A.d.2d 337, (1% Dep’t 1989).
Furthermore, in view of the fact that Transit conducted thé statutoty 50-H heating in March2019
(Affirmation in Support, Exh. 'D)_:and..:sefv.ed' an answer in August 2019 to p,l.ainfi-ff-s_-':-t_ime_iy._s_etigedj
Summons and C.omplai'n't which .-=adm‘i_tted ‘to the receipt of a Notice of Cldim (Afﬁrmatlon in
Suppoit; Exh. E), there is no demonstration of prejudice to- Transit. PIainti'fff"_:"s'.-=-s‘er,\'zijng_”_1h"¢}:-i'1_1_it‘ial_-
Notice of Claim on the- City of New York rather than Transit ‘was. also ‘an GKC'I:_I\S:E]Z:)I_Q'-'GITQI&

concerning the identity of the public corporation against which the claim shiould be asserted

GML § 50-¢ (5). Accordingly, the Notice:of Claim’ dated Décember 12, 2018, is deemecl imely
served nunc pro func. |

Plaintiff also seeks to add Simon Yim, the operator of the bus-at 'i'ssue_;--asffﬁ"d?._f?ﬂ@ i i

-_p‘la'ce-:'c'rf “John or Jane Doe,” Putsuantto CPLR 3'02’15_(;1)_),_'-"‘[51'_;] party mayamendhlspleadln 01 .
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supplement it by settirig forth addit_id‘ﬁ'aI:_Q§ subsequent transactions.or occurrences, at-aty umeby

Ee)

leave of court or by stipulatién of all parties.” Leave to amend. pleadmgs lsgeneraily Areely.
granted, absent prejudice and.surprise.resulting fton_ﬁ the d’eléy’i See EdenwaldC‘onh COszty
of New York, 60 N.Y.2d 957, 959 (1983); Antwerpse Diamantbank N.V. v. Nissel, 2 7AD3d207
208 (1% Dep’t 2006). Transit’s reference to the recent decision oﬁ_f’thi-s_ co.jurt'in..':Rédkigzge}z; v, New

York City Transit Authority, et al., Index No 160316/2017, is unavailing, as Transit fails o -

establish how adding Simon Yim.as a defendant is a surprise, or in any other 'way pre_;udl

Accordingly, if is hereby

ORDERED that plaintiff’s Notice of Claim dated Deceniber 12 ,.-"2'0’._1';_8:,._i_s'-_-d¢e1ﬁ_:¢d':'-f_iiﬁ¢l.}’ | _
served nunc pro func; and it is further |

ORDERED that -pla_int_iff}may- amend the Suimmons-and: complaint--to- substitute -“Sihl’__on:-
Yim” inplace of *“John or Jane Doe;”; and it is further |

ORDERED that the caption in this action is-amended to read as follows:

KARINA LERNER,
Plaintiff,

-3ga‘in's_tf

NEW YORK CITY TRANSIT AUTHORITY, MTA
BUS COMPANY and SIMON YIM,

Defendants.

and it is further
ORDERED that the Amended Summons and Complaint annexed to plaintif®s moving

papetsas Exhibit J shall be sérved upon.Simon Yim pursuant to the CPLR u_p0’_n’;_-plai{riit_i_f_f;_"_ﬁ'jf}_t__é

of his last kniown address; and it is further
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ORDERD that Transit shall pro-_vidc plaintiff with. Simon. Yims last known:-addr@SS
within 30 days of the entry of this Order; and it is further

ORDERED that within 30 days of entry of this order _p;_lainti'f'-f shall serve. a-copy; Wlth _
notice of entry, upon all parties, the County Clerk (Basement of 60 Centre) and the Clerk of Trial
Support (Reom 148 of 60 Centre), who shall inark their records to reflect the atnendm'ﬁnt'to_-._'i_h§
caption. |

This constitutes the decision and order-of the Court.
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