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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

I 

PRESENT: HON. JOHN J. KELLEY 

Justice 
-------------------------------------------------------------------------X 

In the Matter of 

NEIGHBORS UNITED BELOW CANAL, JAN LEE, DOWNTOWN 
COMMUNITY TELEVISION CENTER, EDWARD J. CUCCIA, 
BETTY LEE, and AMERICAN INDIAN COMMUNITY HOUSE, 

Petitioners, 

-v-

MAYOR BILL DEBLASIO, THE CITY OF NEW YORK, NEW YORK 
CITY PLANNING COMMISSION, MARISA LAGO, NEW YORK 
CITY DEPARTMENT OF CITY PLANNING, NEW YORK CITY 
DEPARTMENT OF CORRECTION, CYNTHIA BRANN, NEW 
YORK CITY MAYOR'S OFFICE OF CRIMINAL JUSTICE, 
ELIZABETH GLAZER, NEW YORK CITY DEPARTMENT OF 
CITYWIDE ADMINISTRATIVE SERVICES, LISETTE CAMILO, and 
NEW YORK CITY COUNCIL, 

Respondents. 

------------------------------------------------------------------------X 

PART IAS MOTION 56EFM 

INDEX NO. 100250/2020 

MOTION DA TE 09/03/2020 

MOTION SEQ. NO. 001 

DECISION, ORDER and 
JUDGMENT 

The following e-filed documents, listed by NYSCEF document number 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20,21,22,23, 24,25,26,27,28,29, 30, 31, 32, 33, 34, 35, 36, 37, 38,39,40,41,42, 
43,44,45,46,47,48,49, 50, 51,52, 53, 54, 55, 56,57, 58, 59,60,61,62,63,64,65,66,67,68,69, 70, 
71, 72, 73, 74, 75, 76, 77, 78, 79,80, 81,82,83, 84,85, 86, 87, 88, 89,90, 91, 92,93,94,95,96,97, 98, 
99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 119, 
120, 121,122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 
141, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 161, 
162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182, 
183, 184, 185, 186, 187, 188, 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199,200,201,202,203, 
204,205,206,207,208,209,210, 211,212,213,214,215,216,217,218,219,220,221,222,223,224, 
225,226,227,228,229,230,231,232,233,234,235,236,237,238,239,240, 241,242,243,244,245, 
246,247,248,249,250,251,252,253,254,255,256,257,258,259,260,261,262,264,265,266,267, 
268, and 269 (Motion 001) 

were read on this motion to/for CPLR ARTICLE 78 

I. INTRODUCTION 

In this CPLR article 78 proceeding, the petitioners seek judicial review of 13 New York 

City Council resolutions, numbered 1118 to 1130, all dated October 17, 2019, approving the 

rezoning of parcels of real property at 124-125 White Street in Manhattan (hereinafter the White 

Street site), and the concomitant construction of a new jail on that site as part of the Klew York 
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City Borough-Based Jail System (BBJS) intended to replace the Riker's Island jail. The 

petitioners also seek judicial review of numerous related prior approvals of the BBJS project that 

had been issued by several City agencies. The petitioners allege that the respondents violated 

the provisions of the State Environmental Quality Review Act (ECL §8-0101, et seq.; hereinafter 

SEQRA), SEQRA implementing regulations (6 NYCRR part 617), the City Environmental 

Quality Review (CEQR) provisions of the Rules of the City of New York (62 RCNY 5-01, et 

seq.), the Uniform Land Use Review Procedure (New York City Charter§ 197-c; hereinafter 

ULURP), and the so-called neighborhood Fair Share Criteria for the siting of City-sponsored 

capital projects (New York City Charter§ 203). The respondents answer the petition and file the 

voluminous administrative record. The petition is granted to the extent set forth below, and the 

challenged determinations are annulled. 

The proposed project involves the demolition of two existing jail facilities on the White 

Street site and their replacement with one unified, bulkier, and taller jail facility that can 

accommodate more inmates. The petitioners allege that the respondents violated the SEQRA 

and CEQR provisions referable to defining of the scope of a project, inasmuch as they applied 

the scoping process to the construction of a jail at 80 Centre Street in Manhattan, a site that 

they subsequently rejected, rather than at the White Street site. They further assert that, 

although the New York City Department of Correction (DOC) designated itself as the lead 

agency for the purposes of coordinating environmental review, the respondents violated SEQRA 

and CEQR when the City Council, rather than the DOC, issued the requisite SEQ RA findings 

statement. The petitioners also challenge the respondents' compliance with SEQRA and CEQR 

because several involved agencies issued approvals before any City entity issued the required 

findings statement. In addition, the petitioners contend that the DOC and the City Council failed 

to take the required "hard look" at all reasonably anticipated environmental impacts, failed to 

provide the necessary "reasoned elaboration" of their conclusions with respect thereto and, after 
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completing the scoping procedure for the rejected site, identified no other alternatives to the 

erection of the new jail on the site ultimately chosen, thus violating both SEQRA and CEQR. 

The petitioners also argue that the respondents unlawfully administered the ULURP 

land-use review process by consolidating land-use review across the four boroughs slated to 

receive new jails, rather than conducting site-specific and borough-specific reviews, thus 

defeating the purpose of the ULURP law, which is to incorporate local community concerns into 

the decision-making process. Additionally, the petitioners assert that, inasmuch as a final 

design proposal for the new Manhattan jail has yet to be considered, let alone submitted, the 

entire environmental and land-use review processes set forth in SEQRA, CEQR, and ULURP 

have been curtailed prematurely, as the respondents have purported to review a project that 

has yet to be defined. The also allege that, as a consequence, the respondents' promises to 

undertake post-ULURP land-use review while the jail is being erected constitute an unlawful, 

ultra vires end-run around the law, which is meant to assure a proper review before a 

construction project undertaken by the City is erected. The petitioners allege that the 

respondents also failed to assess or ascertain whether the demolition of the existing jails on 

White Street, and their replacement with one new jail, unduly burdened the Chinatown and Civic 

Centre neighborhoods with more than their fair share of municipal projects, in violation of the 

City Charter. 

The respondents contend that they did not violate SEQRA, CEQR, ULURP, or the Fair 

Share provisions of the Charter. Specifically, they allege that they took the requisite "hard look" 

at all reasonably anticipated environmental impacts, that the need for flexibility in site selection 

permitted them to change their initial choice for the site of the jail from 80 Centre Street to 124-

125 White Street, only three blocks north, that the change in site selection after completion of 

the scoping process was not improper, that the site change was rectified by the full 

consideration of impacts in the Draft Environmental Impact Statement (DEIS), the review of 

public comments on the DEIS, and the response to those comments contained in the Final 
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Environmental Impact Statement (FEIS), and that, under the circumstances, the limitation on the 

number of alternative sites was reasonable. They also contend that it was permissible for the 

City Council, rather than the DOC, to issue the SEQ RA findings statement, and that there was 

no irregularity in permitting certain agencies whose approval was required to issue those 

approvals prior to the issuance of the SEQ RA findings statement. They also deny that they 

violated SEQRA, CEQR, or ULURP by reviewing the project before the finalization of design 

minutiae, and that post-ULURP review of de minimis revisions to the design will regularize the 

process. In addition, the respondents contend that they properly assessed whether the 

neighborhoods adjacent to the project site were not unduly burdened by an excess of municipal 

capital projects. 

The court concludes that the petition must be granted. The City Council's approval 

resolutions, and all other involved agencies' approvals, must be annulled, inasmuch as 

(a) the change in the site location of the jail project after the initial scoping sessions, in 
the absence of additional, site-specific public scoping sessions and public comment 
period, violates SEQRA and CEQR; 

(b) the respondents, in violation of SEQRA and CEQR, failed to take a hard look at 
reasonably anticipated public health impacts of the project, and failed to provide a 
reasoned elaboration for their conclusions with respect thereto; 

(c) the respondents purportedly completed environmental and land-use review for the 
project before the project had even been designed in its final form, thus failing to 
define the project and improperly deferring a full review of the anticipated vehicular 
traffic impacts of the actual project on traffic and congestion in the surrounding 
neighborhood; 

(d) the respondents failed to consider any alternatives to the White Street site other than 
the "no action," or "no build," alternative, thus violating SEQRA and CEQR; and 

(e) several of the respondents are involved agencies whose approvals were necessary 
to the construction of the project, but violated SEQRA's implementing regulations by 
issuing their approvals prior to the issuance of its SEQRA findings statement. 

The resolutions and approvals thus were arbitrary and capricious, affected by an error of law, 

and rendered in the absence of proper procedure. Consequently, the respondents are enjoined 

from taking any physical steps to effectuate the construction of the project, pending (1) the 
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scheduling and convening of a new site-specific scoping session with adequate notice to the 

public, (2) the provision of an appropriate public comment period, (3) the preparation and 

circulation, after the details of the project design have been articulated, of an amended DEIS 

that properly addresses the anticipated public health impacts of the project, the vehicular traffic 

impacts premised on the actual design thereof, and reasonable alternatives to the proposed 

project site, (4) the provision of an appropriate public comment period with respect to the 

amended DEIS, (5) the preparation and circulation of an amended FEIS thereafter, and (6) the 

preparation and circulation of new SEQRA findings statement. 

II. BACKGROUND 

In 2016, the Speaker of the New York City Council convened a commission (the 

Commission), chaired by Jonathan Lippman, the former Chief Judge of the Court of Appeals, to 

make recommendations for the improvement, reform, or replacement of the primary City jail on 

Riker's Island in the Bronx. On March 31, 2017, Mayor Bill DeBlasio announced that the City 

intended to close the jail on Riker's Island. In April 2017, the Commission issued a report 

suggesting that any new jails be erected next to or near existing criminal court buildings or civic 

centers, rather than in residential neighborhoods. On February 14, 2018, Mayor DeBlasio 

announced that the City would seek to replace the detention facilities on Riker's Island with four 

new facilities---one each located in Manhattan, Brooklyn, Queens, and the Bronx---pursuant to a 

program designated as the BBJS. The City thereafter apparently limited its search in those four 

boroughs to sites that it already owned. 

On August 2, 2018, the City conducted a public informational hearing at the Chung Pak 

Senior Center on the corner of White Street and Baxter Street in Manhattan's Chinatown 

neighborhood. The attendees were informed that the City was considering only two sites for the 

new jail in Manhattan, 80 Centre Street and 124-125 White Street, and that relevant City 

agencies would begin the SEQRA/CEQR public scoping process within two weeks. Before the 
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scoping sessions began, however, the City made an initial determination to select 80 Centre 

Street as the project site. 

On August 14, 2018, the DOC designated itself as lead agency for the purpose of 

coordinating the efforts of all other agencies in conducting the required environmental review of 

the BBJS project pursuant to SEQRA and CEQR (see 6 NYCRR 617.6). The DOC identified 80 

Centre Street as the proposed site of the new Manhattan jail. That same date, the DOC issued 

an Environmental Assessment Form (EAF), also known as an Environmental Assessment 

Statement (EAS), containing a positive declaration that the proposed project would have 

significant effects on the environment, thus triggering and necessitating the preparation of a full 

Environmental Impact Statement (EIS). 

On August 15, 2018, the DOC issued a document, entitled "Draft Scope of Work to 

Prepare a Draft Environmental Impact Statement, CEQR No. 18DOC001Y," with respect to all 

of the proposed jails in the four boroughs that had been selected for new detention facilities. 

The purpose of this document was to define the scope of the DEIS that it subsequently was 

required to prepare and circulate, and to elicit comments from the public, involved agencies, and 

interested agencies so that those comments and concerns could considered and addressed 

before the preparation and circulation of the FEIS. 

The document explained the policy rationale for closing the Riker's Island facilities, and 

assessed the existing jail space throughout the City. In connection with the current jail facilities 

in Manhattan, the document explained that: 

"The Manhattan Detention Complex is located at 124 White Street and 125 White 
Street and consists of a North Tower and a South Tower with a total of 
approximately 387,800 g[ross] s[quare] f[eet] of court and detention center uses 
and approximately 1,000 existing beds for people in detention. An aerial 
walkway above White Street connects the North Tower to the South Tower of the 
detention complex. The North Tower was opened in 1990. The South Tower, 
formerly the Manhattan House of Detention, was opened in 1983, after a 
complete remodeling. The complex houses men in detention, most of them 
undergoing the intake process or facing trial in Manhattan. 
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"These existing facilities cannot be expanded to meet the needs of the 
contemporary facilities envisioned. The existing facilities are limited with regard 
to capacity and inefficient in design. Many of the existing facilities date back to 
the 1960s, 1970s, and 1980s and have not been renovated since the early 
1990s. Facility layouts are outdated and do not provide for the quality of life 
sought in more modern detention facilities, with regard to space needs, sunlight, 
and social spaces." 

The document thus identified only 80 Centre Street as a potential site of the proposed 

new jail in Manhattan. As the DOC explained it, 

"The Manhattan Site is located at 80 Centre Street (Block 166, Lot 27) in the 
Civic Center neighborhood of Manhattan Community District 1 ... The site is the 
entire block bounded by Centre Street, Hogan Place (the extension of Leonard 
Street), Baxter Street, and Worth Street. The site would also involve the 
demapping of Hogan Place between Centre Street and Baxter Street to facilitate 
the construction of pedestrian bridges connecting the proposed detention facility 
to existing court facilities to the north (pedestrian access along Hogan Place 
would be maintained). The site is within a C6-4 zoning district. 

"The site contains the nine-story, approximately 640,000-gsf Louis J. Lefkowitz 
State Office Building, which houses the Manhattan District Attorney ("Manhattan 
DA"), Office of the City Clerk, Manhattan Marriage Bureau, courtrooms, other 
court-related offices, and other city agency offices. It is expected the Manhattan 
DA's office would be relocated to new office space in the South Tower of the 
Manhattan Detention Complex at 125 White Street. During construction of the 
proposed facility at 80 Centre Street, the existing courtrooms may be temporarily 
relocated to the North Tower of the Manhattan Detention Complex at 124 White 
Street if necessary. Court related facilities would be included in the proposed 
facility at 80 Centre Street. The remaining existing office uses would be 
relocated to a nearby office site(s) to be determined. 

"The proposed project would redevelop the existing office building with a new 
detention facility containing approximately 1,560,000 gsf, including approximately 
1,510 beds for people in detention; support space; community facility space; 
possible court/court-related facilities; and approximately 125 accessory parking 
spaces. The potential court facilities at this site would consist primarily of court
related uses that are currently located on the site and would be retained in the 
proposed detention facility. The community facility space would be located along 
Worth Street and Baxter Street. Loading functions and a sallyport would be 
located along Hogan Place ... Court facilities would be accessed from Centre 
Street. The proposed detention facility would include pedestrian bridges over 
Hogan Place to provide access to the existing court facilities to the north. The 
maximum zoning height for the purposes of analysis would be approximately 
432.5 feet tall ... 

''The redevelopment of 80 Centre Street as part of the proposed project would 
allow for the potential closure and reuse or redevelopment of the North Tower of 
the Manhattan Detention Complex in the future. The future use of the North 
Tower has not been determined. Any proposal to redevelop the North Tower of 
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the Manhattan Detention Complex, should it move forward, would be subject to 
future planning and public review processes, including a separate approval and 
environmental review." 

The Draft Scope of Work document explained that, as part of the procedure for drafting a 

DEIS, the DOC would consider and analyze existing conditions at the project site, the "no 

action" alternative, and would include 

"• A description of the proposed project, the related actions, and the 
environmental settings; 

"• An analysis of the potential for adverse environmental impacts to result from 
the proposed project; 

"• A description of mitigation measures to eliminate or minimize any adverse 
environmental impacts disclosed in the EIS; 

"•An identification of any adverse environmental effects that cannot be avoided if 
the proposed project and the related mitigation is implemented; 

"• A discussion of alternatives to the proposed project; and 

"• A discussion of any irreversible and irretrievable commitments of resources 
related to the proposed project" 

The document included a "project description" describing, in general terms, the basic 

configuration of the proposed facility on the White Street site. The specific categories of 

environmental concern that the Draft Scope of Work promised to analyze in the DEIS included 

land use, zoning, and public policy, and socioeconomic impacts, including the effects of the 

project on residential and business displacements. The document also asserted that the DEIS 

would analyze the project's impacts upon community facilities, open space, light and air, 

historic, architectural, and cultural resources, urban design and visual resources, water and 

sewerage infrastructure, air quality, climate change/greenhouse gases, transportation, parking,. 

vehicular and pedestrian traffic and safety, noise, public health, and neighborhood 

characteristics, as well as potential impacts arising from the use or release of hazardous 

materials during demolition and construction, along with other construction impacts. The 

document indicated that the DEIS would consider and analyze alternatives to the project and 
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the proposed site, and would discuss reasonable mitigation measures in connection with the 

impacts that were revealed, including unavoidable impacts. 

On September 27, 2018, the DOC conducted a public meeting on the Draft Scope of 

Work at the Municipal Building at 1 Centre Street in· Manhattan, and fixed October 29, 2018 as 

the final date for the public comment period. According to the petitioners, many residents of the 

Chinatown, Lower East Side, and Civic Center communities were shut out of the meeting due to 

the insufficient size of the meeting room. Nonetheless, numerous residents, including some of 

the petitioners, made public comments in opposition to the siting of the jail at 80 Centre Street, 

noting the need for more community input, and requesting that the environmental review 

process address several alternatives to the plan, including alternative sites, the appropriate use 

of the site, traffic and pedestrian congestion, cumulative impacts of the jail when considered 

with other nearby municipal projects, impacts of demolition and construction on public health 

and airborne pollution, the impacts of the use and storage of cranes on narrow Chinatown and 

Civic Center streets, the impacts of the project upon nearby Columbus Park, and the impacts of 

the project upon the unique nature of the Chinatown and nearby Little Italy historic districts. 

In a letter from the Mayor's Office of Criminal Justice (MOCJ), the involved mayoral 

agency that was coordinating the closure of Riker's Island with the DOC, to City Council 

Member Margaret Chin, the MOCJ explained that 

"80 Centre Street was selected by the Administration because it was closer to the 
civic core and comparably scaled buildings; the 125 White Street location would 
have been a taller building, and 80 Centre Street opened up a community 
development opportunity for the neighborhood [at 125 White Street]." 

The MOCJ further stated that 

"[t]he land area of the facility at 125 White Street did not have adequate space for 
our programming goals. A proposed jail on that site would have been taller, and 
would have been closer to the residential areas of Chinatown. 80 Centre Street 
is closer.to the civic center of Downtown Manhattan and is closer to the taller 
buildings of that area, and also opens up the opportunity to return the North 
Building of 125 White Street to the community for development into another 
community need such as housing." 
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Nonetheless, at the end of November 2018, after the public comment period on the Draft 

Scope of Work document had expired, and despite both the descriptions in that document of the 

shortcomings of the White Street site and the reservations expressed in the MOCJ letter, the 

DOC and other involved City agencies abandoned their plans to erect a jail at 80 Centre Street, 

and elected to move the project three blocks uptown to 124-125 White Street, between Centre 

Street and Baxter Street. The petitioners requested a new scoping meeting based on the 

change in location, noting that the new site was situated immediately adjacent to the Chung Pak 

senior citizen's residential facility, retail space in the current White Street jail that was leased to 

a private retailer would be displaced, the portion of White Street between Centre and Baxter 

Streets would be rem~pped to remove it as a public thoroughfare, and erection of a new jail on 

White Street would preclude further community development. After announcing the change of 

location, however, neither the DOC, the MOCJ, nor any other City agency issued a revised or 

amended Draft Scope of Work document to reflect the change. None of those agencies 

scheduled, convened, or conducted a public scoping session to address issues unique to the 

newly chosen site, and none of them provided a comment period to permit the public to submit 

relevant concerns. Rather, the DOC and other involved agencies, without addressing the 

serious issues that they had already raised in connection with siting the new jail at 124-125 

White Street, proceeded directly to the next phase of the environmental and land-use review 

processes. 

In December 2018, the City Council's advisory Commission issued its final report, 

recommending the White Street site as the appropriate location for the new Manhattan jail. 

Between January 16, 2019 and April 6, 2019, the DOC convened six invitation-only 

"neighborhood advisory council" meetings, and confirmed the relocation of the proposed jail 

from 80 Centre Street to 124-125 White Street; on March 22, 2019, the DOC issued the final 

Scope of Work document and the DEIS for the construction of all of the new jails that were to 

constitute elements of the BBJS. Those documents were addressed, insofar as they related to 
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the new Manhattan jail, solely to the White Street site. The DOC revealed that it would be 

employing a "design-build" process, rather than a "design-bid-build" process for design and 

construction. Under the "design-build" method, a municipality contracts with a single designer/ 

builder entity to undertake both design and construction pursuant to a single contract. Under 

the more traditional "design-bid-build" method, a municipality contracts separately with a 

design/architecture/engineering firm and a construction firm, with the designer responsible for 

delivery of 100% complete design documents before a construction firm is retained. Although 

the "design-build" method is clearly more expeditious, and might ultimately save a municipality 

some money given the unified nature of the work, in this instance, it meant that the design of the 

jail was not finalized during the environmental and land-use review processes. Rather, the 

specifics of the design would not be finalized until construction had commenced; in other words, 

the design would be improvised to a certain extent during construction itself. Hence, in 

connection with the White Street location, the DOC could only speculate where vehicular 

ingress to and egress from the site would be placed, where parking would be located, and 

where various sally-ports for DOC shuttle buses, delivery vehicles, DOC personnel vehicles, 

and law-enforcement personnel vehicles would be situated. 

The public comment period for the Manhattan portion of the DEIS was scheduled to run 

from March 22, 2019 until September 27, 2019. Thereafter, the comment period was shortened 

until July 22, 2019, with a public hearing scheduled for July 10, 2019. On July 22, 2019, the 

petitioners submitted comments on the DEIS. They pointed out that the incorrect site had been 

the subject of the mandatory scoping process. They further asserted that the DEIS contained 

no public health assessment in connection with demolition and construction, it failed to consider 

possible impacts upon the adjacent narrow Baxter Street corridor, which contains residences, 

restaurants, bars, and businesses, and failed to consider impacts upon the adjacent Chung Pak 

Senior Center. The petitioners asserted that there were no detailed descriptions of any 

anticipated physical impacts from demolition and construction. In addition, they noted that, 
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inasmuch as no detailed design plans had yet been revealed, the DOC had no method for 

assessing actual vehicular traffic and parking impacts and no ability to do so. The petitioners 

also contended that the DEIS did not address the "Fair Share Criteria" of New York City Charter 

§ 203, which requires an assessment of whether the City was unfairly siting undesirable 

municipal projects in poor or minority neighborhoods that may already contain an abundance of 

such projects. The petitioners also alleged that the DEIS contained no discussion of alternative 

sites for the project, addressing only the "no action" alternative. 

Despite the absence of a final design for the new White Street jail, on March 22, 2019, 

the DOC, MOCJ, the New York City Planning Commission (CPC), the New York City 

Department of Design and Construction (DOC), the New York City Department of City Planning 

(DCP), and the New York City Department of Citywide Administrative Services (DCAS) 

commenced the ULURP process to consider land-use issues referable to the four sites chosen 

for the BBJS, including the approval of necessary zoning text amendments, special use permits, 

the City's acquisition of the private leasehold held by Chung Pak Senior Center in the current 

White Street jail, and the demapping of White Street between Centre and Baxter Streets. 

Rather than undertaking individual ULURP procedures for the site in each affected borough, the 

respondents engaged in one omnibus, comprehensive ULURP for the BBJS. 

On August 23, 2019, the DOC circulated the FEIS and issued a notice that the FEIS was 

complete. The FEIS noted an increase in the number of proposed inmate beds to 1, 150, and a 

concomitant increase in the number of DOC and other public employees likely to be at the new 

jail on a daily basis. The FEIS addressed, in detail, the petitioners' comments on the DEIS with 

respect to open-space issues, the demapping of White Street, impacts upon the Baxter Street 

corridor, impacts upon the adjacent Chung Pak Senior Center, impacts upon the retail space 

currently leased out in the existing jail, the physical impacts of demolition and construction, the 

Fair Share siting criteria, impacts on light and shade, impacts on nearby parks, architectural 

resources, and historical resources, and impacts on neighborhood socioeconomics. The FEIS 

INDEX NO. 100250/2020 NEIGHBORS UNITED BELOW CANAL v DEBLASIO 
MOTSEQ001 

Page 12 of 35 

[* 12]



FILED: NEW YORK COUNTY CLERK 09/21/2020 04:54 PM INDEX NO. 100250/2020

NYSCEF DOC. NO. 270 RECEIVED NYSCEF: 09/21/2020

13 of 35

also included detailed analyses of the presence of solid and hazardous waste on and adjacent 

to the project site, and the anticipated dispersal of such material during demolition and 

construction (see FEIS, 4.1-21-22, 4.7-1). 

Nonetheless, with respect to the public health impacts of demolition, excavation, and 

construction arising from the dispersal of hazardous materials, the FEIS did not assess the 

anticipated effects upon the adjacent Chinatown community, which had already suffered 

significant public health impacts from fallout generated by the 9/11 terrorist attacks. Rather, the 

FEIS speaks only of preventative measures meant to avoid future public health impacts. 

Although the analysis constitutes an adequate description of proposed remediation measures, it 

does not include an analysis of the effects sought to be avoided in the first place or the effects 

that may nonetheless eventuate even with the suggested preventative measures in place. In 

this regard, the FEIS provides, in total, as follows: 

"Policy 7: Minimize environmental degradation and negative impacts on public 
health from solid waste, toxic pollutants, hazardous materials, and industrial 
materials that may pose risks to the environment and public health and safety. 

"Policy 7.1: Manage solid waste material, hazardous wastes, toxic pollutants, 
substances hazardous to the environment, and the unenclosed storage of 
industrial materials to protect public health, control pollution, and prevent 
degradation of coastal ecosystems. 

"Policy 7.2: Prevent and remediate discharge of petroleum products. 

"Policy 7.3: Transport solid waste and hazardous materials and site solid and 
hazardous waste facilities in a manner that minimizes potential degradation of 
coastal resources 

"Construction of the new facility would require extensive excavation of the 
Manhattan site. Although this could increase pathways for human exposure, the 
potential for impacts would be avoided by incorporating the following into the 
project: 

"Based upon the results documented in the Phase II Environmental Site 
Assessment (ESA), a June 2019 Remedial Action Plan (RAP) and associated 
Construction Health and Safety Plan (CHASP) have been prepared for 
implementation during the subsurface disturbance associated with construction 
at the project site. The RAP and CHASP set out procedures to be followed to 
avoid the potential for adverse impacts related to hazardous materials identified 
by the investigation as well as other hazardous materials that could be 
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(unexpectedly) encountered. The RAP addresses requirements for items such 
as: field oversight of soil disturbance by an environmental professional, soil 
management (including stockpiling, handling, transportation and disposal), dust 
control and air monitoring, criteria for chemical testing of any imported soil 
needed for landscaping, and contingency measures should underground storage 
tanks (USTs) or soil contamination be encountered. Although the results of the 
soil vapor testing did not indicate a significant potential for soil vapor intrusion, as 
a conservative measure the RAP includes requirements for vapor controls (a 
vapor barrier around the foundation elements, and, if the foundations do not 
extend below the groundwater table, a sub-slab depressurization system) to 
avoid the potential for soil vapor intrusion into new structures. The RAP sets out 
criteria for imported soil in any new landscaped areas. The CHASP presents a 
hazard assessment for the construction workers and sets out the requirements 
for real-time air monitoring (for respirable dust and VOCs) during subsurface 
disturbance, to protect both the construction workers and the community. 
Following construction, occupancy permits would only be issued once the New 
York City Department of Environmental Protection (DEP) receives and approves 
a Remedial Closure Report, certified by a New York licensed Professional 
Engineer, that documents the RAP and CHASP were properly implemented. 

"•Removal of all known USTs, aboveground storage tanks (ASTs), and any 
unforeseen petroleum tanks would be performed in accordance with applicable 
regulatory requirements including New York State Department of Environmental 
Conservation requirements relating to spill reporting and tank registration. 

"•If dewatering were to be necessary for the proposed construction (groundwater 
was encountered at approximately 18 to 23 feet below grade during 
investigations for the Phase II ESA of the Manhattan Site), water would be 
discharged to sewers in accordance with DEP requirements. 

"With the implementation of the regulatory requirements relating both to the 
demolition/renovation of the existing facilities and the measures required by the 
RAP/CHASP and other applicable regulatory requirements, the potential for 
significant adverse hazardous materials impacts from construction at the 
Manhattan Site would be avoided. Following construction, there would be no 
potential for significant adverse impacts relating to hazardous materials." 

The FEIS includes a fairly detailed analysis of the "no action" alternative, and compares 

that alternative to most of the impacts anticipated to arise from the proposed project. However, 

a review of the document reveals that it does not identify any other site in Manhattan, regardless 

of whether it is publicly or privately owned, as an alternative site. Nor does the FEIS identify or 

describe any alternative size or general design of the project on the White street site. 

The FEIS concluded that a Level II Screening analysis for vehicular traffic impacts was 

warranted, and provided a detailed traffic study, including anticipated trips per hour and per day, 
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along with the likely effects on nearby roadways and intersections. The traffic study, however, 

presumed that staff parking would be sited along the easterly Baxter Street frontage, and that 

trucks, shuttle buses, and other delivery vehicles would access the site through a sally-port 

entrance/exit on Centre Street. The FEIS made this presumption because the final design of 

the project, including the location and placement of underground and street-level parking 

facilities, curb cuts, sally-ports, and delivery docks and ports in the structure itself, has not been 

defined, articulated, or approved. As noted in the FEIS, because the DOC elected to employ 

the "design-build" method of contracting, rather than the traditional "design-bid-build" method, 

the final design and layout of the project would be improvised as the construction proceeded. 

On September 3, 2019, and thus before the lead agency's approval of the FEIS and its 

issuance of a SEQRA findings statement, the CPC issued necessary approvals concerning site 

selection, zoning text amendments, special use permits, the City's acquisition of the Chung Pak 

leasehold, and the demapping of the relevant portion of White Street. 

In connection with the ULURP process, the respondents only included Manhattan 

Community Board 1 in connection with the process, even though a portion of the affected area 

identified in the DEIS is located in the catchment area of Community Board 3. On September 5, 

2019, the respondents conducted the one unified public ULURP hearing to consider all of the 

proposed new jails. The respondents declared the ULURP process completed, but nonetheless 

indicated that, inasmuch as the design of the new Manhattan jail had yet to be finalized, they 

would undertake ad hoc post-ULURP review, in the course of construction, in order to assess 

those aspects of the project that they could not yet address during the actual ULURP process. 

On October 17, 2019, the City Council approved 13 resolutions applicable to the BBJS, 

including zoning revisions, demapping White Street between Centre and Baxter Streets, site 

plan approval, extinguishment of the commercial leasehold in the current White Street jail, 

approval of the ULURP process, approval of the FEIS, and issuance of several SEQRA findings 

statements asserting that, "consistent with social, economic and other essential considerations 
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from among the reasonable alternatives available, the action is one that avoids or minimizes 

adverse environmental impacts to the maximum extent practicable" (Council of the City of New 

York, Resolution Nos. 1118-1130, Oct. 17, 2019). 

On February 14, 2020, the petitioners commenced the instant proceeding, challenging 

all of the approvals issued by the respondents. The first cause of action alleges that the 

respondents violated SEQRA and CEQR by conducting scoping procedures for one project, 

then abandoning that project, replacing it with a project on a different site, and proceeding with 

the next phase of the environmental review process in the absence of scoping for the project 

site that was actually selected. The second cause of action asserts that the respondents 

violated SEQRA and CEQR because the City Council, rather than the lead agency, issued the 

required SEQRA findings statement, and because involved agencies prematurely issued their 

approvals prior to the issuance of the findings statement in any event. The third cause of action 

alleges that the DOC and the City Council violated SEQRA and CEQR by failing to take the 

requisite hard look at numerous areas of environmental concern, failing to provide a reasoned 

elaboration for their conclusions with respect to those environmental issues, and failing to 

identify any alternatives to the proposed project other than the "no action" alternative. The 

fourth cause of action asserts that the respondents violated the ULURP law by improperly 

consolidating the consideration of all four proposed jails in one procedure. The fifth cause of 

action alleges that the DOC and the City Council violated SEQRA and CEQR by failing to define 

the contours of the particular design of the project before undertaking any environmental review, 

thus preventing them from adequately or appropriately assessing the actual anticipated impacts 

of the project. The sixth cause of action asserts that, for the same reason, the post-ULURP, 

design-specific, land-use review proposed by the respondents constituted an ultra vires act, as 

all land-use issues must be resolved during the ULURP process, and cannot be deferred to the 

construction phase of a project. The seventh cause of action alleges that the respondents 
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violated the Fair Share Criteria of the City Charter by siting a project in a minority neighborhood 

that is already saturated with what many consider to be undesirable municipal facilities. 

On March 11, 2020, the DOC issued its own version of the SEQRA findings statement, 

and certified that 

"Having considered the relevant environmental impacts, facts, and conclusions 
disclosed in the DEIS, including comments on the DEIS and responses thereto, 
the FEIS and subsequent technical memoranda weighed and balanced relevant 
environmental impacts with social, economic, and other essential considerations 
as required in 6 NYCRR 617 .11, the DOC finds and certifies that: 

"•the requirements of Article 8 of the New York State Environmental 
Conservation Law (SEQRA) and its implementing regulations found at 6 NYCRR 
Part 617 and the requirements of City Environmental Quality Review (CEQR) 
found at Title 62, Chapter 5, of the Rules of the City of New York and as set forth 
in Executive Order 91 of 1977, as amended, have been met; and 

"• consistent with social, economic, and other essential considerations of state 
and city policy, from among the reasonable alternatives available, the proposed 
project is one that avoids or minimizes adverse environmental impacts to the 
maximum extent practicable, and that significant adverse environmental impacts 
will be avoided or minimized to the maximum extent practicable by incorporating 
as conditions to the decision those mitigation measures that the FEIS and TM001 
have identified as practicable." 

The petition is granted as to the first cause of action. The petition is granted as to the 

second cause of action, but only to the extent that it alleges that involved agencies rendered 

premature approvals. The petition is granted as to the third cause of action, but only to the 

extent that it alleges that the DOC and City Council failed to take a hard look at the project's 

public health impacts and failed to identify any alternatives to the proposed project, let alone 

analyze the anticipated impacts of those alternatives. The petition is granted as to the fifth 

cause of action, but only to the extent that it alleges that traffic and vehicular congestion impacts 

were not properly assessed because the parking, vehicular ingress and egress, and delivery 

facilities of the project have yet to be situated. The petition is granted as to the sixth cause of 

action. The court rejects the other grounds for relief asserted by the petition. 

The City Council's October 17, 2019 resolutions and the CPC's September 3, 2019 

approvals are thus annulled, and the respondents are enjoined from proceeding with any 
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physical construction activities in connection with the project, unless they implement proper 

scoping for the chosen project site, with appropriate public input, circulate appropriate amended 

draft and final EISs that take account of the actual design of the proposed new jail, complete the 

ULURP process for the Manhattan site that also takes account of the actual design, and issue a 

new SEQRNCEQR findings statement after the completion of the amended FEIS. 

Ill. DISCUSSION 

A. SEQRNCEQR 

"In New York State, SEQRA makes environmental protection a concern of every 
agency. Any construction project that requires ... agency approval ... which 
[sic] may have a significant effect on the environment, must go through a full 
SEQRA assessment to make sure that it is undertaken in a way that minimizes 
damage to the environment and public health. To that end, the agency must 
prepare an environmental impact statement (EIS) that complies with both the 
substantive and procedural requirements of SEQRA and all other applicable 
regulations. This insures that agency decision-makers-enlightened by public 
comment where appropriate-will identify and focus attention on any 
environmental impact of proposed action, that they will balance those 
consequences against other relevant social and economic considerations, 
minimize adverse environmental effects to the maximum extent practicable, and 
then articulate the bases for their choices 

"After the agency initially determines that it must prepare an EIS, SEQRA review 
proceeds through several steps. First, the project sponsor or the lead state 
agency on the project may conduct an optional 'scoping session,' exploring the 
method to be used in assessing the project's environmental impact. Next, the 
lead agency must prepare or cause to be prepared a draft environmental impact 
statement (DEIS), to be filed with the Department of Environmental 
Conservation, which surveys the relevant environmental risks posed by the 
proposed project. After the DEIS has been finished and publicly reviewed, the 
agency prepares and files a final environmental impact statement (FEIS). The 
DEIS and FEIS must analyze the environmental impact and any unavoidable 
adverse environmental effects of the project under review, as well as alternatives 
to the proposed action ... , including a 'no-action alternative' ... and mitigation 
measures. Finally, before approving the project, the agency must make an 
explicit finding that the requirements of [SEQRA] have been met and that [,] 
consistent with social, economic [,] and other essential considerations, to the 
maximum extent practicable, adverse environmental effects revealed in the 
environmental impact statement process will be minimized or avoided. By 
administrative regulation, such finding must be contained in a written findings 
statement, which considers the conclusions reached in the FEIS, weighs and 
balances the relevant environmental impacts, and provide[s] a rationale for the 
agency's decision" 
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"Opportunity for public participation and engagement is an essential and 
mandatory part of the SEQRA process. At each step, the agency must provide 
for public comment, usually through a written public comment period (see 6 
NYCRR 617.8 [e]; 617.9 [a][2]-[5]; 617.11 [a], [b]; see generally Matter of 
Jackson, 67 NY2d at 415-416 [summarizing SEQRA process, including public 
comment requirements]). The agency is further authorized to hold optional public 
hearings at its discretion (see ECL 8-0109 [5]; 6 NYCRR 617.8 [e]; 617.9[a][4]". 

(Matter of Friends of P. S. 163, Inc. v Jewish Home Lifecare, Manhattan, 30 NY3d 416, 424-425 

[2017] [internal quotation marks and some citations omitted]; see Matter of Jackson v New York 

State Urban Dev. Corp., 67 NY2d 400, 414 [1986], ECL 8-0103[8], 8-0109[2], [6], [8]; 6 NYCRR 

617.1[b][1], [2]; 617.8; 617.11[c], [d]; 617.12[b][6]). 

"CEQR, adopted by Local Law of the City, provides procedures for the compliance with 

SEQRA by City agencies ... [T]he requirements of CEQR generally follow the provisions of 

SEQ RA" (Matter of Nash Meta/ware Co. v Council of City of N. Y., 14 Misc 3d 1211 [A], 2006 NY 

Slip Op 52485[U], *9 [Sup Ct, N. Y. County, Dec. 21, 2006]; see Matter of Save the Audubon 

Coalition v City of New York, 180 AD2d 348, 351 [1st Dept 1992]). 

A court must '"review the record to determine whether the agency identified the relevant 

areas of environmental concern, took a 'hard look' at them, and made a 'reasoned elaboration' 

of the basis for its determination"' (Matter of Friends of P. S. 163, Inc. v Jewish Home Lifecare, 

Manhattan, 30 NY3d at 430, quoting Akpan v Koch, 75 NY2d 561, 570 [1990] [citations omitted]; 

see Matter of Jackson v New York State Urban Dev. Corp., 67 NY2d at 417). 

1. SEQRA/CEQR---STANDARD OF REVIEW---CPLR 7803(3) 

Judicial review of a SEQRA or CEQR determination is limited to determining whether the 

challenged determination was affected by an error of law or was arbitrary and capricious, an 

abuse of discretion, or was the product of a violation of lawful procedure (see CPLR 7803[3]; 

Matter of Chinese Staff & Workers' Assn. v Burden, 19 NY3d 922, 924 [2012]; Matter of Gernatt 

Asphalt Prods. v Town of Sardinia, 87 NY2d 668, 688 [1996]; Akpan v Koch, 75 NY2d at 570; 

Matter of Village of Tarrytown v Planning Bd. of Vil. of Sleepy Hollow, 292 AD2d 617, 619 [2d 
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Dept 2002]). "[T]he courts may not substitute their judgment for that of the agency for it is not 

their role to 'weigh the desirability of any action or [to] choose among alternatives"' (Akpan v 

Koch, 75 NY2d at 570, quoting Matter of Jackson v New York State Urban Dev. Corp., 67 NY2d 

at 416; see Matter of Community United to Protect Theodore Roosevelt Park v City of New 

York, 171 AD3d 567 [1st Dept 2019]; Matter of CIS 12th Ave. LLC v City of New York, 32 AD3d 

1, 6-7 [1st Dept 2006]; Matter of Fisher v Giuliani, 280 AD2d 13, 19-20 [1st Dept 2001 ]). 

A determination is arbitrary and capricious where it is not rationally based, or has no 

support in the record (see Matter of Gorelik v New York City Dept. of Bldgs., 128 AD3d 624 [1st 

Dept 2015]), i.e., it "is without basis in reason and is generally taken without regard to the facts" 

(Matter of Pell v Board of Educ. of Union Free School Dist. No. 1 of Towns of Scarsdale & 

Mamaroneck, Westchester County, 34 NY2d 222, 231 [1974]). A determination is also arbitrary 

and capricious where the decision-making agency failed to consider all of the factors it is 

required by statute to consider and weigh, or considered inappropriate factors (see Matter of 

Kaufman v Incorporated Vil. of Kings Point, 52 AD3d 604 [2d Dept 2008]; Matter of Pantelidis v 

New York City Bd. of Standards & Appeals, 43 AD3d 314, 314 [1st Dept 2007]; Matter of Fusco 

v Russell, 283 AD2d 936, 936 [4th Dept 2001]). 

An administrative determination is affected by an error of law where the agency 

incorrectly interprets or improperly applies a statute, regulation, or rule (see generally Matter of 

CVS Discount Liquorv New York State Liq. Auth., 207 AD2d 891, 892 [2d Dept 1994]). "While 

agency interpretations of their own regulations are generally afforded considerable deference, 

courts must scrutinize administrative rules for genuine reasonableness and rationality in the 

specific context presented by a case" (Matter of Murphy v New York State Div. of Hous. & 

Community Renewal, 21 NY3d 649, 654-655 [2013] [citations and internal quotation marks 

omitted]; see Kuppersmith v Dowling, 93 NY2d 90, 96 [1999]; Matter of Dworman v New York 

State Div. of Hous. & Community Renewal, 94 NY2d 359 [1999]; Matter of Gaines v New York 

State Div. of Hous. & Community Renewal, 90 NY2d 545, 548-549 [1997]). "While as a general 
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rule courts will not defer to administrative agencies in matters of pure statutory interpretation, 

deference is appropriate where the question is one of specific application of a broad statutory 

term" (Matter of O'Brien v Spitzer, 7 NY3d 239, 242 [2006] [citations and internal quotation 

marks omitted]; see Matter of KSLM-Columbus Apts., Inc. v New York State Div. of Haus. & 

Community Renewal, 5 NY3d 303, 312 [2005]; Matter of American Tel. & Tel. Co. v State Tax 

Comm., 61 NY2d 393, 400 [1984]). 

"[W]here the ... issue presented is whether an agency complied with its own internal 

procedures, the appropriate standard of review is whether the determination was 'made in 

violation of lawful procedure"' (Matter of Blaize v Klein, 68 AD3d 759, 761 [2d Dept 2009], 

quoting CPLR 7803[3]). It is a "fundamental administrative law principle that an agency's rules 

and regulations promulgated pursuant to statutory authority are binding upon it as well as the 

individuals affected by the rule or regulation" (Matter of Lehman v Board of Educ. of City School 

Dist. of City of N. Y., 82 AD2d 832, 834 [2d Dept 1981 ]; see also Matter of Syquia v Board of 

Educ. of Harpursville Cent. School Dist., 80 NY2d 531, 535-536 [1992)). An adverse agency 

determination must be reversed where the relevant agency does not comply with either a 

mandatory provision, or one that was "intended to be strictly enforced" (Matter of Syquia v 

Board of Educ. of Harpursville Cent. School Dist., 80 NY2d at 536). Consequently, a 

determination must be set aside on the ground that it was made violation of lawful procedure 

where the agency fails to follow the procedures articulated in its implementing regulations or in a 

procedural guidebook that it promulgated, and the failure is more than merely technical, but 

deprives a petitioner of substantive rights and "undermined the integrity and fairness" of the 

process (Matter of Ko/me/ v City of New York, 88 AD3d 527, 528-529 [1st Dept 2011]). 

2. · SEQRA/CEQR---THE SCOPING PROCESS 

After the lead agency has prepared an EAF/EAS containing a positive declaration that a 

proposed action will have a significant effect on the environment, the lead agency frequently 
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continues its SEQRA environmental review with what is known as the scoping process. As set 

forth in 6 NYCRR 617.8(a}, 

"[t)he primary goals of scoping are to focus the EIS on potentially significant 
adverse impacts and to eliminate consideration of those impacts that are 
irrelevant or not significant. Scoping is required for all ElSs (except for 
supplemental EISs), and may be initiated by the lead agency or the project 
sponsor." 

The lead agency thereafter must provide a copy of the draft scoping document to all involved 

agencies, that is, governmental agencies with discretionary jurisdiction "to fund, approve or 

directly undertake" (6 NYCRR 617.2[t)) some aspect of the project. The lead agency must also 

make the scoping document available to any individual or interested agency that has expressed 

an interest in writing to the lead agency (see 6 NYCRRR 617.B[b)). Crucially, 

"[s)coping must include an opportunity for public participation. The lead agency 
may either provide a period of time for the public to review and provide written 
comments on a draft scope or provide for public input through the use of 
meetings, exchanges of written material, or other means" 

(6 NYCRR 617.8[d]). The lead agency must provide a final written scope to all involved 

agencies and any individual who has expressed an interest in writing to the lead agency within 

60 days of its receipt of a draft scope (see 6 NYCRR 617.8[e]). 

The applicable SEQRA regulations provide that the final written Scope of Work 

document should include a brief description of the proposed act, the potentially significant 

adverse impacts previously identified by the lead agency and involved agencies, the extent and 

quality of information needed for the preparer to adequately address each impact, including an 

identification of relevant existing information, and required new information, including the 

required methodologies for obtaining new information. The document should also include an 

initial identification of mitigation measures, the reasonable alternatives to be considered, an 

identification of the information or data that should be included in an appendix rather than the 

body of the draft EIS; and a brief description of the prominent issues that were considered in the 

review of the EAF/EAS or raised during scoping, or both, and determined to be neither relevant 
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nor environmentally significant or that have been adequately addressed in a prior environmental 

review, along with the reasons why those issues were not included in the final scope (see id.). 

The scoping process also permits interested parties to raise issues in a timely manner, and, 

under certain circumstances, a means of raising issues even after the final written Scope of 

Work document has been prepared (see 6 NYCRR 617.8[f]). 

"The scoping procedure that is permissible under SEQRA is mandatory under CEQR. 

The City rules require a draft scope, a public comment period, and a final scope" (Matter of 

Ordonez v City of New York, 2018 NY Slip Op 51093[U], *2, 60 Misc 3d 1213[A] [Sup Ct, N.Y. 

County, Jul. 30, 2018]; see 62 RCNY 5-07). The CEQR scoping rules provide as follows: 

"After a notice of determination (positive declaration) is issued, the lead agency 
shall coordinate the scoping process, which shall ensure that all interested and 
involved agencies (including the City Council where it is interested or involved), 
the applicant, the O[ffice of] E[nvironmental] C[oordination], community and 
borough boards, borough presidents and the public are able to participate. The 
scoping process shall include a public scoping meeting and take place in 
accordance with the following procedure: 

"(a) Draft Scope. Within fifteen days after a notice of determination (positive 
declaration) is issued, the lead agency shall issue a draft scope, which may be 
prepared by the applicant but must be approved by the lead agency. The lead 
agency may consult with the OEC and other agencies prior to issuance of the 
draft scope. 

"(b) Public Notice and Comment. Upon issuance of the draft scope and not less 
than thirty nor more than forty-five days prior to the holding of the public scoping 
meeting, the lead agency shall publish in the City Record a notice indicating that 
a draft environmental impact statement will be prepared for the proposed action 
and requesting public comment with respect to the identification of issues to be 
addressed in the draft environmental impact statement. Such notice shall be in a 
format provided by the OEC and shall state that the draft scope and the 
environmental assessment statement may be obtained by any member of the 
public from the lead agency and/or the OEC. Such notice shall also contain the 
date, time and place of the public scoping meeting, shall provide that written 
comments will be accepted by the lead agency through the tenth day following 
such meeting, and shall set forth guidelines for public participation in such 
meeting. 

"(c) Agency Notice and Comment. Upon issuance of the draft scope and not less 
than thirty nor more than forty-five days prior to the holding of the public scoping 
meeting, the lead agency shall transmit the draft scope and the environmental 
assessment statement to all interested and involved agencies (including the City 
Council where it is interested or involved), to the applicant, to the OEC and to 
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agencies entitled to send representatives to the public scoping meeting pursuant 
to §197-c(d) or 668(a)(7) of the Charter. Together with the draft scope and the 
environmental assessment statement, a letter shall be transmitted indicating the 
date, time and place of the public scoping meeting, and stating that comments 
will be accepted by the lead agency through the tenth day following such 
meeting. The lead agency may consult with other agencies regarding their 
comments, and shall forward any written comments received pursuant to this 
subdivision to the OEC. 

"(d) Public Scoping Meeting. The lead agency shall chair the public scoping 
meeting. In addition to the lead agency, all other interested and involved 
agencies that choose to send representatives (including the City Council where it 
is interested or involved), the applicant, the OEC, and agencies entitled to send 
representatives pursuant to § 197-c(d) or 668(a)(7) of the Charter may participate. 
The meeting shall include an opportunity for the public to observe discussion 
among interested and involved agencies, agencies entitled to send 
representatives, the applicant and the OEC. Reasonable time shall be provided 
for the public to comment with respect to the identification of issues to be 
addressed in the draft environmental impact statement. The OEC shall assist the 
lead agency in ensuring that the public scoping meeting is conducted in an 
effective manner. 

"(e) Final Scope. Within thirty days after the public scoping meeting, the lead 
agency shall issue a final scope, which may be prepared by the applicant and 
approved by the lead agency. The lead agency may consult further with the 
OEC and other agencies prior to issuance of the final scope. Where a lead 
agency receives substantial new information after issuance of a final scope, it 
may amend the final scope to reflect such information. 

"(f) Scoping of City Agency Actions. For actions which do not involve private 
applications, nothing contained in these rules shall be construed to prevent a 
lead agency, where deemed necessary for complex actions, from extending the 
time frames for scoping set forth in this section, or from adding additional 
elements to the scoping process" 

(62 RCNY 5-07). 

In the instant matter, the petitioners correctly contend that the respondents undertook a 

scoping process for the construction of a jail at 80 Centre Street, and violated the regulations 

implementing both SEQRA and CEQR by moving the project site to a different location without 

undertaking a site-appropriate scoping process. 

The scoping process is meant to define a particular project, thereupon to set forth the 

appropriate scope of review for that project, and thereafter to obtain relevant environmental 

information from involved agencies, interested agencies, and interested members of the public 
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to aid in formulating a DEIS referable to the proposed project. The entire purpose of the 

scoping process is defeated where, as here, a lead agency undertakes a scoping analysis for 

one project, and then proceeds to prepare the DEIS with respect to a completely different 

project without the salutary governmental and public input concerning the project actually 

sought to be constructed. The effect is particularly egregious here, where the Draft Scope of 

Work for the initially proposed 80 Centre Street project sets forth numerous cogent reasons, 

including socioeconomic, historical, land-use, and cultural reasons, for why the White Street site 

was singularly inappropriate, yet the DOC and other City agencies, without proper notice to the 

public, and without any scoping whatsoever, relocated the proposed project to that purportedly 

less-favorable site, and essentially proceeded to prepare a DEIS in the absence of any scoping 

referable to the actual project. 

Thus, the preparation, issuance, and circulation of the DEIS, FEIS, and SEQRA findings 

statement were all made in violation of lawful procedure, and the City Council and CPC 

approvals must be annulled on that ground. 

3. SEQRA/CEQR---CITY COUNCIL ISSUANCE OF FINDINGS STATEMENT 

There is no merit to the petitioners' contention that the respondents violated SEQRA and 

CEQR because the City Council, rather than the DOC, as lead agency, issued the required 

SEQRA/CEQR findings statement (see Matter of Northern Manhattan Is Not for Sale v City of 

New York, 185 AD3d 515, 520 [1st Dept 2020]). In any event, the DOC ultimately issued its 

own SEQRA/CEQR findings statement. 

4. SEQRA/CEQR-PREMATURE APPROVALS BY INVOLVED AGENCIES 

As set forth in the New York State Department of Environment Conservation (NYS DEC) 

regulations implementing SEQ RA with respect to all State and municipal agencies, 
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"Prior to the lead agency's decision on an action that has been the subject of a 
final EIS, it shall afford agencies and the public a reasonable time period (not 
less than 1 O calendar days) in which to consider the final EIS before issuing its 
written findings statement. If a project modification or change of circumstance 
related to the project requires a lead or involved agency to substantively modify 
its decision, findings may be amended and filed in accordance with subdivision 
617.12(b) of this Part. 

"No involved agency may make a final decision to undertake, fund, approve or 
disapprove an action that has been the subject of a final EIS, until the time period 
provided in subdivision (a) of this section has passed and the agency has made 
a written findings statement. Findings and a decision may be made 
simultaneously." 

(6 NYCRR 617.11 [a], [c]). As far as can be gleaned from the administrative record, the CPC 

issued several approvals necessary to the White Street jail project on September 3, 2019, 

without issuing its own SEQ RA findings statement and prior to the City Council's issuance of the 

findings statement on October 17, 2019. 

Hence, the CPC's approval was made in violation of proper procedure, and must be 

annulled on that additional ground. 

5. SEQRNCEQR---HARD LOOK AT IMPACTS 

The court agrees with the respondents that the FEIS took the requisite hard look at the 

anticipated impacts of the project in connection with almost all areas of environmental concern, 

including most of the areas identified by the petitioners. 

Nonetheless, the court agrees with the petitioners that the respondents failed to take a 

hard look at the anticipated public health impacts of the project, and failed to provide a reasoned 

elaboration of their conclusion that, in essence, the demolition, excavation, and construction 

activities required for the project will present no public health impacts because the proposed 

mitigation measures are sufficient to assure such an outcome. 

Human health is considered an aspect of the environment under SEQ RA (see 6 NYC RR 

617.2). Both the Mayor's OEC CEQR Technical Manual and the NYS DEC SEQRA Handbook 

provide that the public health implications of a proposed action must be considered. As noted, 
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the Chinatown and Civic Center neighborhoods adjacent to the White Street site were 

significantly affected by fallout from the September 11, 2001 terrorist attacks; even though that 

event occurred 19 years ago, health officials continue to discover that substantial traces of 

fallout remain unremediated in several downtown locations, and that both residents and first 

responders are still developing symptoms from exposure. A large excavation, demolition, and 

construction project such as the new White Street jail is almost certain to disturb fallout that has 

been precipitated on the ground in Chinatown and the Civic Centre, as well as release other 

toxic or hazardous materials employed in the initial construction and renovation of the existing 

White Street jail facilities. 

Where, as here, the FEIS effectively ignores both the short- and long-term 

consequences of demolition, excavation, and construction activities on the health of the public in 

the neighborhood adjacent to the project, but has, in a merely conclusory fashion (see Matter of 

Pyramid Co. of Watertown v Planning Bd. of Town of Watertown, 24 AD3d 1312, 1314 [4th Dept 

2005]), determined that there will not likely be any impacts on public health, it has failed to take 

the necessary hard look at reasonably anticipated impacts (see Matter of Bronx Comm. for 

Toxic Free Schools v New York City Sch. Constr. Auth., 20 NY3d 148, 156-157 [2012]). This is 

so even where, as here, the FEIS identifies proposed mitigation measures (see id). For this 

reason, the City Council and CPC approvals were arbitrary and capricious and affected by an 

error of law, and must be annulled on this ground as well. 

The court notes that, while the FEIS's consideration of anticipated vehicular traffic 

impacts of the project would have been deemed to constitute a sufficient hard look had the final 

design and orientation of the project been the subject of that evaluation, for the reasons 

explained below, the analysis of that issue---based as it was on a mere presumption as to the 

design, layout, and orientation of parking facilities, ingress, and egress, is insufficient to satisfy 

SEQRA or CEQR. 
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6. SEQRA/CEQR---AL TERNATIVES 

Although CEQR, in implementing SEQRA, requires that each FEIS include an analysis 

of a "no action" alternative as though the project were not being constructed, and existing 

conditions on the project would remain unc.hanged, an FEIS is not required to consider the 

petitioners' preferred alternative scenario of development at the project site where such a 

scenario would not have met the objectives and capabilities of the respondents (see Matter of 

CIS 12th Ave. LLC v City of New York, 32 AD3d at 5; 6 NYCRR 617.9[b][5][v]; see also Matter 

of Residents for Reasonable Dev. v City of New York, 128 AD3d 609, 610-611 [1st Dept 2015]). 

Consequently, where an FEIS identifies feasible alternatives to a proposed project, analyzes the 

impacts associated with those alternatives in comparison to the initial proposal, and 

incorporates aspects of the alternatives in mitigation of the impacts associated with the initial 

proposal, the lead agency has satisfied its obligations under SEQRA (see ECL 8-0109[2][d]; 6 

NYCRR 617.9 [b][5][v]). The alternatives section of an FEIS need not identify or discuss every 

conceivable alternative, including the particular alternatives propounded by the petitioners, and 

need not be exhaustive, particularly where the various options lie along a continuum of 

possibilities (see Matter of Halperin v City of New Rochelle, 24 AD3d 768, 777 [2005]). A rule of 

reason is applicable to the discussion of alternatives in an FEIS (see Akpan v Koch, 75 NY2d at 

570). Nonetheless, compared to land-use applications submitted by a private developer, 

"[w]hen a governmental agency is an applicant a broader consideration of 
alternatives is appropriate for several reasons. Government agencies have 
greater financial resources, engage in projects of larger magnitude to which there 
are a larger range of feasible alternatives and, given their inherent power of 
condemnation, have a broader potential range of alternative locations for their 
projects" 

(Matter of Webster Assocs. v Town of Webster, 112 Misc 2d 396, 410 (Sup Ct, Monroe County 

1981 ]). Where there has been a reasonable consideration of such alternatives, the judicial 

inquiry is at an end (see Matter of Town of Dryden v Tompkins County Bd. of Representatives, 

78 NY2d 331, 333-334 [1991 ]; Matter of Halperin v City of New Rochelle, 24 AD3d at 777; see 
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also Matter of Committee to Stop Airport Expansion v Wilkinson, 126 AD3d 788, 789 [2d Dept 

2015]; Matter of Save Open Space v Planning Bd. of the Town of Newburgh, 74 AD3d 1350, 

1352 [2d Dept 201 O]; Matter of County of Orange v Village of Kiryas Joel, 44 AD3d 765, 769 [2d 

Dept 2007]). 

Conversely, where, as here, an FEIS does not address any substantive alternatives 

whatsoever to a proposed agency action, any governmental approvals premised thereon, as 

well as the SEQRA/CEQR findings statement, must be annulled as arbitrary and capricious and 

affected by an error of law (see Matter of County of Orange v. Village of Kiryas Joel, 11 Misc 3d 

1056[A] [Sup Ct, Orange County, Oct. 20, 2005], mod other grounds 44 AD3d 765 [2d Dept 

2007]; cf. Balsam Lake Anglers Club v. Department of Envtl. Conservation, 153 Misc 2d 606, 

612 [Sup Ct, Ulster County [1991 ]; [annulling negative declaration in EAF where no alternatives 

to the proposed action were identified]; Ginsburg Dev. Corp. v Town Bd. of Cortlandt, 150 Misc 

2d 24 [Sup Ct, Westchester County 1990] [same]). 

7. SEQRA/CEQR---DEFINITION OF THE PROJECT-DEFERRAL OF 
REVIEW OF IMPACTS 

Where, as here, a lead agency determines that a proposed action may have a significant 

impact upon the environment, and thus requires the preparation of an EIS, that document must 

set forth "a description of the proposed action," including its environmental impact and any 

unavoidable adverse environmental effects (ECL 8-0109[2][a]-[c]; 6 NYC RR 617.9[b]), 

alternatives to the proposed action (ECL 8-0109 [2] [d]), as well as mitigation measures to 

minimize the environmental impact (ECL 8-0109[2][f]; 6 NYCRR 617.9[b][5][iv]). Where an 

agency improperly defers or delays a full and complete consideration of relevant areas of 

environmental concern, the SEQRA findings statement approving the FEIS must be vacated as 

arbitrary and irrational (see Matter of County of Orange v Village of Kiryas Joel, 44 AD3d at 768; 
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see generally Matter of Penfield Panorama Area Community v Town of Penfield Planning Bd., 

253 AD2d 342 [4th Dept 1999]). 

The respondents deferred and delayed a full and complete consideration of vehicular 

traffic and congestion-related impacts inasmuch as those impacts are design-specific. The 

FEIS made an assumption as to where on-street and underground parking would be situated, 

and that sally-ports for ingress and egress of shuttle buses, trucks, delivery vehicles, and 

visitors' vehicles would be situated on Centre Street, rather than Baxter Street. Since the 

respondents elected to employ the "design-build" method of contracting, neither they nor the 

public will know whether the traffic analysis contained in the FEIS truly applies to the project 

unless and until a final design is submitted and approved. The deferral of a traffic analysis until 

the unveiling of the actual design, layout, placement, configuration, capacity, and size of parking 

facilities, sally-ports, and receiving docks at the proposed jail is improper, violates SEQRA and 

CEQR, and constitutes an additional ground for the annulment of the City Council and CPC 

approvals (see Matter of Corrini v Village of Scarsdale, 2003 NY Slip Op 51553[U], 1 Misc 3d 

907[A], n 11 [Sup Ct, Westchester County, Dec. 23, 2003); cf Matter of Coppola v Good 

Samaritan Hosp. Med. Ctr., 309 AD2d 862 [2d Dept 2003) [annulling negative declaration 

contained in EAF where lead agency deferred consideration of likely significant vehicular traffic 

impacts]). 

8. ULURP 

ULURP creates a complex procedural process for the approval by the City or a City 

agency of "changes approvals, contracts, consents, permits or authorization thereof, respecting 

the use, development or improvement of real property subject to city regulation" in twelve 

specified circumstances (Matter of Neighborhood in the Nineties v City of New York, 24 Misc 3d 

1239[A], 2009 NY Slip Op 51812[U], *11 [Sup Ct, N.Y. County, Aug. 13, 2009]). The ULURP 

process is triggered where, as here, a "site selection for capital projects" is made by a City 
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agency, such as the DOC, or a disposition of City-owned property is involved (see New York 

City Charter § 197-c[a][S], [1 OJ). 

ULURP requires that, upon the filing of proposals for land-use activity of specified types 

with the DCP, the proposal must be forwarded to the appropriate Community Board (see New 

York City Charter§ 197-c[c]). A Community Board is composed of not more than 50 persons 

who reside or have a business, professional, or other significant interest in the particular 

Community District (see New York City Charter§ 2800). Community Districts coincide as far as 

possible with the historic communities from which the city has developed (see New York City 

Charter§ 270 [b][1 ]). The Community Board is authorized to hold hearings, prepare plans for 

the improvement and development of its district and cooperate with and advise city agencies 

and officials (see New York City Charter§ 2800[d]). 

Upon receipt of a land use proposal, a Community Board has 60 days within which to 

conduct a public hearing and submit its written recommendations to the CPC. Not later than 60 

days thereafter, the CPC must reach its own conclusion on the proposal and its determination, if 

it modifies or disapproves a Community Board recommendation, "shall be accompanied by a 

written explanation of its reason for such action" (New York City Charter§ 197-c[e]). The CPC's 

decision is submitted, in turn, to the City Council for final action (see New York City Charter§ 

197-d[b][1]; 62 RCNY 2-02[a][5], [b][5}). "The Community Board, although it acts in a purely 

advisory capacity, is, therefore, the means whereby those who live or work in an area affected 

by a proposal land use are advised of pending proposals and given the opportunity to make 

known their views" (Matter of Waybro Corp. v Board of Estimate of City of N. Y., 67 NY2d 349, 

355 [1986]; see Akpan v Koch, 75 NY2d 561 [1990]). 

1. ULURP---CONSOLIDATION OF BBJS PROJECT 

The court rejects the petitioners' contention that, while SEQRA and CEQR permit the 

consolidation of several sites of an overall project for the purposes of environmental review in a 
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Generic or Programmatic EIS, ULRUP prohibits such consolidation. Although the salutary 

purpose of the ULURP process is to encourage local community involvement and input in 

connection with a project proposed to be sited in a particular Community District, the petitioners 

have cited, and research has revealed, no authority for their contention that ULURP prohibits 

programmatic or multi-site consideration of land-use effects of a city-wide project. 

2. ULURP---DEFERRAL OF DESIGN-SPECIFIC CONSIDERATIONS 

For the same reason that the court concludes that the respondents violated SEQ RA and 

CEQR in deferring site- and design-specific analysis of traffic impacts, the court also concludes 

that evaluation of all land-use impacts must be considered during the ULURP process, and 

cannot be deferred for ad hoc, post-ULURP consideration. 

In this regard, the City Council and CPC approvals were made in the absence of proper 

procedure and are affected by an error of law. These approvals must thus be annulled on these 

grounds as well. 

C. FAIR SHARE CRITERIA 

New York City Charter§ 203 provides that: 

"a. Not later than the first day of July, nineteen hundred ninety, the mayor, after 
consulting with each of the borough presidents, shall file with the city planning 
commission proposed rules establishing criteria for (1) the location of new city 
facilities and (2) the significant expansion, closing or significant reduction in size 
or capacity for service delivery of existing facilities. The criteria shall be designed 
to further the fair distribution among communities of the burdens and benefits 
associated with city facilities, consistent with community needs for services and 
efficient and cost effective delivery of services and with due regard for the social 
and economic impacts of such facilities upon the areas surrounding the sites. 
Not later than thirty days after the filing of such proposed rules, the city planning 
commission shall publish a notice of proposed rule making under section one 
thousand forty-three with regard to such rules, as proposed by the mayor or as 
proposed to be modified by the commission. Promptly thereafter, the 
commission shall approve or approve with modifications the rules and shall file 
the rules as approved with the council. 
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"b. At any time after the adoption of such criteria, the mayor, after consulting with 
the borough presidents, may submit to the city planning commission proposed 
amendments to the rules. Not later than thirty days after the filing of such 
proposed amendments, the city planning commission shall publish a notice of 
proposed rule making under section one thousand forty-three with regard to such 
amendments, as proposed by the mayor or as proposed to be modified by the 
commission. Promptly thereafter, the commission shall approve, approve with 
modifications or determine not to approve the amendments and shall file any 
approved amended rules with the council. 

"c. For purposes of this chapter, 'city facility' shall mean a facility used or 
occupied or to be used or occupied to meet city needs that is located on real 
property owned or leased by the city or is operated by the city or pursuant to a 
written agreement on behalf of the city." 

These criteria "come into force only where the City locates a new facility, significantly expands, 

closes or significantly reduces the size or capacity for service delivery of existing facilities" 

(Matter of West 97th-West 98th Sts. Block Ass'n v Volunteers of Am., 190 A.D.2d 303, 308 [1st 

Dept 1993]). Although, as noted above, the respondents failed to conduct a proper analysis of 

proposed alternatives to the project (see Matter of Silver v Dinkins, 158 Mis. 2d 550 [Sup Ct, 

N. Y. County 1993]), the petitioners failed to establish that the demolition of two existing jail 

facilities and their replacement with one larger jail facility on the same site would unduly burden 

Chinatown or the Civic Centre will undesirable City facilities, or that the FEIS itself did not 

adequately consider the burden imposed by the presence of numerous such facilities upon 

those nei.ghborhoods. 

IV. REMEDY 

The October 17, 2019 City Council resolutions and the September 3, 2019 CPC 

approvals must be annulled as arbitrary and capricious, affected by error of law, and rendered in 

the absence of proper procedure. 

Contrary to the petitioners' suggestion, however, the matter should not be remitted to the 

DOC or City Council for the preparation of supplemental environmental impact statement 

(hereinafter SEIS), as the preparation and circulation of an SEIS is not the proper vehicle in 
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which to consider the environmental issues that have not fully or properly been considered. An 

agency may require an SEIS where inadequacies in the FEIS "arise from ... (a) changes 

proposed for the project; (b) newly discovered information; or (c) a change in circumstances 

related to the project" (6 NYCRR 617.9[a][7][i]; see Matter of Jackson v New York State Urban 

Development Corp., 67 NY2d at 429-430; see also Matter of Riverkeeper, Inc. v Planning Board 

of Town of Southeast, 9 NY3d 219 [2007]). Since the inadequacies here did not "arise from" 

those factors, but rather from deficiencies in the initial FEIS, the FEIS must be amended, rather 

than supplemented, to address the issues of environmental concern that were insufficiently 

analyzed (see Matter of Town of Amsterdam v. Amsterdam Indus. Dev. Agency, 95 AD3d 1539, 

1540 [3d Dept 2012]; see generally Matter of County of Orange v Village of Kiryas Joel, 44 

AD3d at 769). 

An injunction prohibiting physical alteration and construction on the White Street site is 

an appropriate remedy (see generally Matter of Stop BHOD v City of New York, 2009 NY Slip 

Op 50461[U], 22 Misc 3d 1136[A] [Sup Ct, Kings County, Mar. 13, 2009]). 

Accordingly, it is 

ADJUDGED that the petition is granted, as set forth above, and New York City Council 

Resolutions 1118-1130, dated October 17, 2019, New York City Planning Commission 

approvals dated September 3, 2019, and any relevant approvals issued by the New York City 

Department of Correction, the New York City Department of City Planning, and the New York 

City Department of Citywide Administrative Services, are annulled to the extent that they apply 

to the proposed construction of a new jail at 124-125 White Street, New York, New York; and it 

is, 

ORDERED that the respondents be and hereby are enjoined from taking any physical 

steps to effectuate the construction of a new jail at 124-125 White Street, New York, New York, 

including, but not limited to, any grading, alteration, demolition, sub-surface drilling, erection and 
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placement of temporary structures, storage of construction vehicles and equipment, and 

permanent construction at that location, pending 

(1) the scheduling and convening of a new site-specific scoping session referable to 
124-125 White Street, New York, New York, with preparation and circulation of an 
appropriate amended Draft Scope of Work document and the provision of adequate 
notice to the public, 

(2) the provision of an appropriate public comment period on the amended the Draft 
Scope of Work document, which shall be combined with ULURP hearings 
addressing design-specific vehicular traffic impacts, 

(3) the preparation and circulation, after the details of the project design have been 
articulated, of an amended DEIS referable to 124-125 White Street, New York, New 
York, that properly addresses the anticipated public health impacts of the project, 
the vehicular traffic impacts that are anticipated to arise from the actual, specific 
design thereof, and reasonable alternatives to the proposed project site, 

(4) the provision of an appropriate public comment period with respect to the amended 
DEIS, 

(5) the preparation and circulation thereafter of an amended FEIS referable to 124-125 
White Street, New York, New York, and 

(6) the preparation and circulation of new SEQRA findings statements referable to 124-
125 White Street, New York, New York. 

This constitutes the Decision, Order, and Judgment of the cou 
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