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NOUVEAU ELEVATOR INDUSTRIES, INC., NATIONAL : ‘
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Plaintiff, i
- v - L
NEW YORK MARINE AND GENERAL INSURANCE DECISION + ORDER ON
COMPANY, MARKEL AMERICAN INSURANCE : 4 'MOTION ~
COMPANY, , :
Defendant.‘
: X

N

The foliowing e-filed documents, listed by NYSCEF document number (Motion 004) 71, 72, 73, 74, 75,
76,77,78,79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100 107, 108,
122, 123, 124, 125, 126, 127, 128 129, 130, 131, 132, 133 136, 137 v

were read on this motion to/for -~ SUMMARY JUDGMENT (AFTER JOINDER

The following e-filed documents, listed by NYSCEF document number (Motion 005) 101, 102, 104, 106

were read on this motion to/for ‘ : ' " SEAL

The following e-filed documents, listed by NYSCEF document number (Motlon 008) 109, 110, 111, 112,
113, 114,115, 116, 117, 118, 119, 120, 121, 134, 135, 138 ,

were read on this motion to/for ) SUMMARY JUDGMENT (AFTER JOINDER

Motions sequence numbers 004, 005 and 006 are consolidated for disposition. This action
involves a coverage dispute between plaintiff Nouveau Elevator Industries, Inc. (N ouvéau), as
insured, and defendant New York Marine and General Insurance Company (Marine), its primafy
rinsurer ﬁnder a series of cofnprehensive general liability (CGL) policies.

In motion sequeﬁée numbér 004 (NYSCEF Doc No. 71), Nquveau moves this court for
an order, pursuant to CPLR 3212, granting it summary jﬁdgment, deciaring‘ that it h?s not

exhausted coverage under its primary CGL policies issued by Marine and that Marine must
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continue to defend and indemnify Nouveau with respect to several personal kinj ury a,ctions
brought against Nouveau. | | |

In motion sequence number 006 (NYSCEF Doc No. 105), plaintiffs Nartional Casualty
Company (National) and Scottsdale Indemnity Company (collecﬁvely, Scottsdéle), Nouveau’s
excess insurérs, seek summary judgment, declaring that coverage under vNoﬁveéu’s primary CGL
policies, and the umbrellg policy of defendant Markel American Insurahce Company (Markel),
have not yet been exhau:";ted ahd that Scottsdale’s obligétidns to defend and indemnify l\fouveau
will not be triggered until Marine and Markel have exﬁaustéd their coverage by payment of v
settlements and judgments up to their respective policy limits. ‘ .

Marine opposes these two motions and cross-moves for summary jﬁdgment, pursuant to
CPLR 3212, secking a declaration that Nouveau has exhausted its primary coverage with respect
tévthe losses at issﬁe, inasmuch as they all fall within the so-called “products—comialeted |
operations hazard aggregate limits™ set forth in its primary CGL policies. |

In motion sequénce number 005 (NYSCEF Doc. No. 164), Nouveau moves by order to
show causé for an orde_r sealing certain documents filed as exhibits to its summary judgment
motion, which consisted of copies of the service contracts that Nouveau has' with its customers,
which are alleged to contain proprietary and pricing information.
Background |

In its amended cohmplaint, filed November 1,. 201 6; Nouveau alleges that it pufchased

from Marine six CGL policies (Marine Policies) for consecutive one-year periqu, cémmencing
on June 1, 2009 and ending on June 1, 2015 (complaint [NYSCEF Doc No. 6] 99 3 and 13). Each |
of the Marine Policies provides a liability limit of $1 million, with an aggregaté liﬁit of $2
million, per accident or occurrehce (id. 4 4). Nouveau further alleges that the policy premium
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reﬂects. a “pe‘r project aggregate,” idenﬁﬁed in Endorsement # 26 of each Marin¢ Policy, which
states that the $2 million limit “applies ‘separe'ately to each of Novuveau’s projects” (id. 7 5).

The Marine Policies provided several different types of coverage, sﬁbj ect ;to different
liability limits (see Limits of Liability set forth in Deqlaration V of exerﬁblar policy anﬁexed as
exhibit A to th‘eA complaint [NYSCEF boc No. 7]). Under Declarétion V.A, coverage is limited to
$1,000,000 for each occurrence (id.). Under the Products-Completed Operations Aggregate
Limit set forth in Declaration V.B, coverage is limited to $2,000,000 (id). Undef Declaration -

| ~ V.F, the General Aggregate Limit is capped at $2,000,000 (id. Declarations.at 2),

Section | of the Marine Policies’ CGL Coverage Form, which follows the De’clarations,'
describes the different cdverages afforded thereunder. The relevant provision, Coverage A,
provides for bodily injufy and property damage liability coverage (id., CGL Pdlicy Form,
Coverages at 1;7). |

Section III of the CGL Coverage Form, captioned “Limits of Insurancé,” states that ‘;the
General Aggregate Limit is the ﬁlost [Marine] will pay for the sum of . . . Damages under
Coverége A, except damages f0.r ‘bodily injury’ or ‘pr.operty damage’ included in the ;products-
completed operétions.ﬁazgrd”’ (id., Limits of Insuranée, subsection 2 [b]). Section III goes on to
provide that ‘[t]he Products — Completed Operations Aggregate Limit is the most [Marine] will
pay under Covéragé A for damages because of ;bodily injury’ and ‘property damage’ included ih
the ‘products —> completed operations hazard’” (id., Limits of Insurance, subsection 3).

Section V of the CGL Policy Form sets forth the Marine Policies’ “f)eﬁnitions.” Therein,’

‘“Products‘-completed operations hazard’

(a) Includes all ‘bociily injury’ and ‘propérty damage’ occurring away from

premises you own or rent and arising out of ‘your product’ or ‘your work’
except: '
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(1) Products that are still in your physical possession; or

(2) Work that has yet to be completed or abandoned. However, ‘your work’
will be deemed completed at the earliest of the following times:

a. When all of the work called for in your control has been
completed.

b. When all the work to be done at the job site has been completed if
your contract calls for work at more than one job site.

c. When that part of the work done at the job site has been put to its
intended use by any person or organization other than another

contractor or subcontractor working on the same project.

Work that may need service, maintenance, correction, repair or replacement,
but which is otherwise complete, will be treated as completed.

(id., Deﬁnitioné, subAsectimvl. 16). Section V defines “your work” to include “work or operations
performed by you or on your behalf “‘(z’d; Deﬁniﬁons, subsecti.on 22 [a][l]j;

Endorsefneﬁt # 26 to the Marine Policies, captioned “Per Project Aggregate,” provides
that “[i]n consideration of the premium charged, it is hereby agreed that the General Aggregate
Limit set 'foﬁh in Declaration V.F. shaﬂ épply sep}arately to each of your projects away from
premises owned by or rented to Srou” (id., Endorsements, Endorsement # 26). Thg Marine
Policies do not ‘deﬁne the term f‘project.” |

During the relevant policy periods and thereafter, twelve personal injury actions were

commenced against Nouveau (Underlying Actions),' in which plaintiffs claimed that Nouveau

! The Underlying Actions, identified in paragraph 8 of the complaint, are: (1) James v Nouveau Elevator
Indus. (Sup Ct, Kings County, Index No. 27360/2010); (2) Maxwell-Cooke v Safon, 1IC (Sup Ct, NY County, Index
No. 153275/2012); (3) Ashe-Collis v New York Congregation Crr. (Sup Ct, Kings County, Index No. 2465/2011);
(4) Carter v Nouveau Elevator Indus. (Sup Ct, Kings County, Index No. 503340/2012); (5) Bard v Beth Israel Med.
Crr. (Sup Ct, Kings County, Index No. 2172/2013); (6) McFadden v Moinian Dev. Group (Sup Ct, Kings County,
Index No. 30783/2010); (7) Ruiz v Long Island College Hosp. (Sup Ct, Kings County, Index No. 29050/2009); (8)
Griffiths v The Durst Org. (Sup Ct, Bronx County, Index No. 301728/2011); (9) Seabrook v 24 W 57 APF LLC (Sup
Ct, Kings County, Index No. 18242/ 2010); (10} Perloff v Huntington Hosp. (Sup Ct Suffolk County, Index No.
37644/2010); (11) Maxwell v Nouveau Elevaror Indus. (Sup Ct, Kings County, Index No. 29036/2010) and (12)
Kebede v Nouveau Elevator Indus. (Sup Ct, Kings County, Index No. 10112/2012).
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had negli gently servicéd maintained, and repaired the elevators that caused their physicalv injuries
during periodé of coverage under the Marine'Po,licies‘ (id. 1Y 7-8). Nouveau contends that orﬂy
two of the twelve Underlying Actions involved injuries that allegedly oéchrfed at the same
premises (id. Y 8). Nouveau further aséerts that, at the time of each accident, none of its
opgrations had been completed at ahy of the squ ect projects (id. § 10).

On March 9, 2017, Marine sent a letter to Nouveau fér each of the Underlying Actions,
asserting that each Malrine Policy “applies with a $2 million limit collectively to all suits and that ‘\

’ Nouveaﬁ is not afforded a separate $2 million pér,—Iocation limit,” and so each Marine Policy’s

limit “had, or would soon, be reached, and Marine would no longer providé coverage” to
Nouveau (id. § 11). |

Scottsdale, in the supplemenml complaint (Scottsdale compl.aint [NYSCEF Doc No. 90]),
allege that the excess policies it issued to Nouveau “brov_ide coverage when the applicable limits
of the underlying primary policies issued to Nouvéau by [Marine]j‘and the umbrella policy
issued by [Markel], have beeh exhausted” (Scottsdéle compiaint 12). Séottsdale further alleges
that, in connection with the “numerous lawsuits” filed againsf Nou;veau', Marine has “taken a
position regarding [an] erosion of its aggrégate limits that is not in accordance with the
provisions c;f the primary policies, and that adversely affects the rights and obligations of
Scottsdale under the excess polices” (id. ‘[['ﬂ 3-4). Scottsdale seek a “judicial determination as to
the proper application of the aggregate limits of the [Marine Policies], which déte;rrﬁnation will
also apply to the [Markel] umbrella policy by virtue of a General Aggregate Follow Form

Endorsement” (id.). Scottsdale assert that it sought to file the “Complaint in Intervention seeking

Only the Maxwell and Kebede actions involve claims for physical injuries allegedly suffered at the same
~ premises (complaint §9). :
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declaratory relief,f’ és the issues in cohtrovérsy"‘afise out of the same transacﬁohs and
écCurrences that gave rise to the main qction’; filed by Nouveau against Marine (id. § 10). |
Justice Lebclwit;z of this c’ourt‘granted Scéttsdai;—:’s motibn to interven¢ by order dated

N F ebru/ary; 16,2018 (N YSCEF Doc No. ‘5 1). Scottsdale then moved to add Markel, Nouveau’s

| umbrella insurer, as a defendant in this aéfion, which motion was grantéd'by’this coﬁrt on Augus't‘
14,‘201 8 (N YSCEF Doc No. 63). Scottsdale ﬁied the sﬁppienﬁental summons and amended |
complaint against Marine and Markel on August 29, 2018 (NYSCEF Doc‘ Nos. 66 and 67) and‘{
in response, Marlne filed its answer on September 4, 201 8 (N YSCEF Doc No. 69) and Markel
ﬁled its answer-on November 28 2018 (NYSCEF Doc No 70) |
Dlscussmn A
Motion Se“quer(lce Numbers‘004 and 006 -

| Nouﬂreau and Scdttsdéle, in their motiohs,‘ and Marine ih its cross mot'ion,' seek‘summary .‘
judgment with respect to coverage. ‘In a sumrﬁéry judgmeﬁt motion, thémovant‘, “must make a
prima facie showing of entitlement to jﬁdgment asa matter of law- tenderirig sufficient evidence
to eliminate any material issues of fact” (Alvarez v Prospect Hosp 68 NY2d 320 324 [1986]).
If the movant fails this shomng, the motion must be denied (;d) If this showmg is made,
however, th¢ burden [then] shifts to the party opposing the motion . . . to produce sufﬁment '
Aevidentiary pfoof . to establiéh the exis'tcnce of a materiai:issuf: of fact which require a trial of
the action” (id ) | |

In- welghmg a summary Jjudgment motlon e\;idence"'should be analyzed in the Iighf most

favorable to the party opposing the motion” (Martm v Briggs, 235 AD2d 192, 196 [1st Dept
1997]). The motion should be denied if there is any doubt about the existence of a matenal issue
of fact (Vega v Re;tani Co&str. qup.'; 18 N'Y3d 499, 503 [2012)). However, bare allegatiéns of
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conclusory asse;‘tions are insufﬁcienf to create genuine issués of fact to defeat the motion
(Rotuba Extruders, Inc. v Ceppos, 46 NY2d 223, 2{31 [1978]). .

Inits summarj;/ judgmenl_t motion, Noﬁveau argues that by Viﬁue of Declaratidn V.F,
which provides for a General Aggregate Limit of $2 million, aﬁd Endorsement # 26, Which
provides that the General Aggregate Limit “shall af)ply separately to each of [the insured’s]
projects away frorﬁ premises owngd by orrented t(A)’ [the insured]” (complaint exhibik A Marine
Pélicy [NYSCEF Doc. No. 7] [Declarations and Endorsement # 26]), Marine is bound to honor
Vthe higher aggregate claims cap of $2 million per project location. Nouveau also contends that
Marine’s disclaimer letter improperly applied the Iowér coverage limit from fhe “products —
completed operation hazard” limit in Declaration V.B to deny it coverage (id.). |

Among its other argunients, Nouveau asserts that its work relating to the Underlying
Actions consisted of repair, service and maintenance of its customers; elevatofs énd s0 its
continuing performance under its service contracts constitute the type Qf ongoingVoperation that
do not fall within the ambit of the Marine Policies’ completed operations limits (citing, infer
alia, Town of Fort Ann v Liberty Mut. Ins. Co., 69 AD3d 1261 ,'1262 [3d Dept 2010]). Nouveau
concludes that Marine is required to defend and indemnify Nouveau up to the limitation;cap 6f
$2 million per project location afforded under Endorsement # 26, and that the court should
declare that Nouveau’s elevator service agreements constitute ngoing opefations until the
agreements’ terms expi;e. |

| In their moﬁon, Scottsdale jéins Nouveau in arguing that Marine improperly classified
Nouveau’s elevatqr sewicé work as a “products — completed operations hazard” under
Declaratioﬁ V.B, which limits coverage to $2 million for the policy period, and instead should ’
have provided coverage underv Declaration V.F and Endorsement # 26, providing Nouveau a
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liability limit of $2 million “per project,” and that ‘Scottédale has no payment obligation uﬁtil ‘
Marine and Markel have exhausted their “per project” limifs (afﬁrmation of Briaﬁ W. Colistra,
Esq,, executed April 4, 2019 {N YSCEF Doc 109] 119 4-5). Scottsdale also contends that Marine is
improperly using the ‘ products — completed operatlons aggregate as an exclusion and that
operations that are recurring activities, such as those conducted by Nouveau}\qnder its elevator
service .contracts, aré “ongoing operations,” not subject to the products-completed operatiolns
classification (id. 9 24).

As to Markel, Scottsdale assert that because Markel provides Nouveau’s first layer excess
coverage, which sits below ‘Scottsdale’s exéesg poliéieg, Markel must pay its liniits on a per
project basis in the same manner as Marine before Scottsdale’s obligations are triggered (id. {1
25-26). |

Scottsdale seek summary jﬁdgment declaring that the claims in the Underlying Actioﬁs
against Nouveau are not subject to the “products-co;ﬁpleted operations aggregate limit,” but
rather the “per project general aggregate limit,” which provides $2 million coverage from Marine
for each location where Nouveau performs services. Scoftsdale also seek a declaration that the |

r

general aggregate limit of the policy Markel issued to Nouvegu applies to the claims in the
Underlying Actions and provédes up to $2 millioﬁ coverage for each location where Nouvea;J
performs services, aﬁd that Scottsdaie’s excess policies apply only after the claims in thc ,
Underiying Actions exhaust Markel’s limits of payment of up to $2 million for each location
where Nouveau performs services. |

Markel, in its submission‘(afﬁdévit of Deborah Mason, sworn to May 6, 2019 [NYSCEF
Doc No. 138]), states that it'takes no position with respeci to the arguments made by Nouveau, N
Scottsdale and Marine. Markel also notes that the policy it issﬁéd to Nouveau was only in effect
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from June 1, 2013 to O;:tober 11,2013, and so it oniy covérg claims or damages in excess of thev‘
limits of the applicable Marine Policy for bodily injury that occurred during that policy period.

Inits oppositién and cross motion, Marine contends that the language of the Marine
‘Policies clearfy demonstrat.es that the claﬁms at issue are spbjéct to the $2 million aggregate limit ‘
under the “prodﬁct&corhpleted operation hazard” provision in Declafation V.B. Marine ﬁ'xrthef |
asserts that the $2 million general aggregate limit in Decla;;ation V.F is defined to exclude claims
like these, which are subject to the produéts—-completed operations haza;d. |

Marine notes that Nouveau and its affiliate, nonparty NuStar Elevator Construction
Company (Nustar), are involved in elevator construction and inétallation projects, and that
NuStar is also an insur,ed under the Marine Policies. Marine argues that the 1a‘ngdage of

,.Endorsemc?nt # 26 was intended to provide separate limits for each of Nustar’s construction
projects, and so this court should reject Nouveau’s attempt to misinterpret the per projéct
aggregate provision to apply to Nouveau’s elevator service contracts.

Marine also argues that Nouvéau’s ;:ontention — that ongoing elevator service work is
different from elevator installation work and that ité service contracts cannot be deemeci
completed until the contract h_aé; expired — cannot be reconciled with thie wording of the Marine
Polices, which state, in relévant part, that “work will be deemed to be completed ... when that
part of the w01;k done at a job site has been put to its intended u‘se”'and “work'thaf may need
service, maintenance, correction, repair or replacement, but which is otherwise complete, will be
treated as completed’é (Marine Policies, Definitions, subsection 15 [a][2]). Marine asserts that;
because the elevatofs in the Underlying Actiops had been put back to their intended use by being
rétﬁrned to regular servipe after Nouvgau conducted mainteﬁance or repair services, each of the
accidents fall within the prOducts — completed opefations hazard provision, citing Zurich Ins. Co.
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v Principal Mut. Ins. Co. (761 A2d 344, 349 [MdSpec App 2000] and Avrio Group Surveillance
Solutions, Inc. v Essex Ins. Co. (790 F Supp 2d 89, 100-101 [WD NY 201 1] {éon'struing
Maryland law]). Additionally, Marine contends that the per project aggregate in Endorsement #
26 does not apply here because the term “project,” as used therein, refers to “construction
projects,” not service contfacts, and that limitations of liability are not considered exclusions and
so are not to be construed against the insurer.
“As with any contract, unambigu;)us provisions éf an insurance cohfréct must be givgn
| their plaih and ordinary meaning, and the interpretation of such provisions is a question of law
"for the court” (th‘té v Continental Cas. Co., 9 NY3d 264, 267 [2007] [citétions omitted]). “It is
well séttled that a contract is unambiguous if the language it}uses has a definite aﬁd precise
meaning, unattended by danger of misconceptipn in the purport of the agréement itself, and
concerning which there is no reasénable basié for a difference of opinion” (’ch£ [internal quotation
marks, alteration and citations omitted]; see also United Stéztes Fi zd & Guar. Co. v Annunziata,
A67 NY2d 229, 232 [1986] [clear ahd unambiguous policy provisioﬁs “must .be given their plain
and ordinary meanihg, ahd courts should refrain from rewrifing the agreemeﬁt” {interﬂal '
quotaﬁoﬁ marks and citation omitted]). | |
If an ambiguity exists, that is, where “the language is reasonably susvcep‘t»ﬂ‘:‘ole of more than
one interprétation” (Demetrio v Stewart Tit. Ins. Co.,"124 AD3d 824, 826 [2d Dept], Iv denied,
25 NY3d 906 [2015]), the insurer be'ars the burden of establishing that the construction it
advances is not only reasé’nable but also that it is “subject to’no othe r reasonéblé.interpretation’-’
(Seaboard Sur. Co. v Gz‘l!gtte Co., 64 NY2d 304, 311 .{1984]). “[W]hen theAinsurer fails't'o submit
extrinsic evidence that resolves the’ anibiguify, the proper interpretation is an issué of law fvor the
court and the ’ambiguity must be resolved against tfle drafter of the contract, the insurer”
157891/2016 NOUVEAU ELEVATOR INDUSTRIES, vs. NEW YORK MARINE AND GENERAL Page 10 of 14 -
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(Kénavan v Empire Blue Cross and Blue Shieid,548 AD2d 42? 47 [1st Dept 1998], citing State

. of New Xork v Home Indem. Co., 66 NY2d 669, 671 [1985]; see also Westview A;soc. v
| Guaranty Natl. Ins. Co., 95 NY2d 334, 340 [2000] [“If the iaﬁguage of the policy is doubtful or
uncertain in its meaning, any ambiguity fnﬁst be resolved in favor éf the insured énd against the
,insuref”] [citation omitted]). “[W]henever an iqsu;‘er wishes to exclude certain coverage frorﬁ its
policy obligations, it must do so in clear and unmistakable language” (Seaboard Sur. Co., 64
NY2d at 311 [internal quotation marks and citation ;)mitted]). “Any such ¢xclusions‘ or
exceptions from policy coverage must be specific and ‘clea;r‘in order to be enforced. They are not

to be extended by interpretation or implication, but are to be accorded a strict and narrow -

construction” (id. [citatim;s omit‘ted‘]): A p

New York law applies, as there is no dispﬁté émong the parties as to the applicability of
New York law, Nouveau is a foreign corporation duly authorized to do business in the state bf
New York (complaint [NYSCEP Doc No. 6] 9 1), and Marine'is a foreign corporation Vauthorize‘d
to do busiﬁess in New York (énswer [NYSCEF Doc No. 9] ﬂ 2) (see Lumbermens Mut. Ins,' Co. v
Town of Po‘und Ridge, County of Westchester, 362 F 2d 430, 432 [2d Cir 1966] [citing New |
York cases]). | | | | |

Marine’s reliance on the Zurich ln—s. Co. and Avrio Group decisions is misplaced, as
neither of those cases address New York law and the Marylénd rule they follow is not followed
here. Under New York law, completed operations policy language does not apply where, as in
this case, an insured’s éngoing services require it to continue engaging in operations‘ at the
locations where the uhdcrlying physical injuries allegedly occurred, even though its pérsonnel
were not at those iocations at the times of their ocquffence (Lumbermens Mut. Ins. Co., 362 F2d
at 432-44 [town snow and ice removal scrvices]', citing Vito v Ge;neral Mut. Ins. Co., 15 AD2d
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289 [3d Dept] Iv denied, 11 NY2d 645 [1962] [propane gas service contract} see also Umted
States Underwm‘ers Ins. Co v Image ByJ & K LLC,335F Supp 3d321, 337 [ED NY 201 8]
[defendant insured floor cieanmg contractor prevalls at summary-judgment, and plamtlff insurer
ordered to defend and indemnify, where pohcy ciause excluding coverage for completed Work
foond “mapphcable because one reasonable 1nterpretat10n IS that work was ongomg whlle
contracts were in »effect‘”]).

. Also, the term “project” does not'nece‘sserily mean “construction project,” as Marine
asSe_fts (see id ,335F | Supp 3d at 337 [noting term “project” in poliey’s All Works clause “could
be interpreted as connoting a subdivision of a contract for] reasonebly in\teljp'reted as
encompassing the eotirety of any a‘greement‘ for which the named»ikneured, [floor cleaning
contractor] sought eoverage”]). In any evenﬁ if Marine intended to restriet the definition of .
“project to constructlon pro;ects in 1ts coverage hmltatlons it was requlred to do so in clear and
unamblguous language (Zohar Creaz‘zons Ltd. v Those Certazn Underwrzters at LZoyd s, 176 AD »
2d 61 1 612 [1st Dept 1991] citing Seaboard Sur. Co 64 NY2d 304 [where insurer falled to
express coverage limits in clear, una.mbiguous terms, lower limitation of 1iabiIity held

~ inapplicable]). F ineﬂy, the court need not determine that the insurance AprO\;’iSiOIVl at issoe isan
exclusion to construe an‘ambiguity’the‘re‘in'against the insurer (see Ereéo’ vvinszerance Co. of N.
Am., 46 NY2d 351, 353 [1978] [“Well recognlzed is the general rule that amblgumes in an
insurance pohcy are to be construed agamst the i insurer, partlcularly when found in an
exolusmnary clauvse”]‘ {cﬂ:atlon omltted]).
Motion Sequeoce Number 005 |
Io motion seouenee nurober 005, Nouveeu eeeks én order of tﬁis court to seal document.s
that were filed with the affidavit of Donald J. Speranza, swom to February 7,2019 (N YSCEF
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Doc No. 73) as Exhibit B (NYSCEF Doc Nos. ’75481),(in support of its summary judgment
motion. These documents consist of customer Seryice'céntracts thai pﬁrportedly contéin :
proprietary information, including the names and addrésses of customers and pricing figures
(affirmation of William J. Mitchell, Esq., executéd Mafchryl 1, 2019 [NYSCEF Doc No. 102], 99
4-7). Because the motion is unopposed, the relief sought therein is granted to the extent of

sealing the proprietary information in Exhibit B from non-litigants, as requested by Nouveau .

(Mancheski v Gabellli Group Capital Partners, 39 AD3d‘499,~ 502 [2d Dept 2007] [relief for

sealing granted where documents contained non-public proprietary financial information]).

Accordingly, it is hereby . ‘
ORDERED that the motion for summary judgment by plaintiff Nouveau in motion
sequence number 004 is granted and it 1s further

ADJUDGED AND DECLARED that Nouveau is entltled to coverage from defendant

Marine under Declaration V.F. and Endorsement # 26 of the Marine Pohclcs and that Mfanne
. g :

~ must continue to defend and indemnify Nouveau until the limits of liability under Endorsement #

- 26s Per Project Aggrcgate are exhausted with respect to each of the Underlying Actions; and it

is further
ORDERED that the motion for Summarj jﬁdgme_nt by plaintiff-intervenors Scottsdale in
motion sequence numbér 006 is granted; and it is furthcf J | |
ADJUDGED AND DECLARED that the coverage obligations of Scottsdale shall not be
triggered until'Marine and Markel ﬁa\}e exhausted the limits of their respective primary and

<*j

umbrella policies by payment of settlements and judgments in connection with the Underlying

‘Actions; and it is further

7/
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lORDERED that the cfoss motioh for summary judgment with respect to motion sequence
numbers 004 and 006 by defendant Marine is derﬁed, in all respects; and it is further
ORDERED tﬁat the motion by Nouveau, under motion éequence number 005, which
seeks an order sealing qertain proprietary documénts that were ﬁled as e’xhibits‘to,its summazy
judgment motion, bearing NYSCI;,F document numbers 75 through 81 in thi§ action is hereby
granted, and the‘ Clerk of the Court is hereby' directed to resirict access to these documents to
- court personnel the partie§ to this action; and it is further | |
 ORDERED that the Clerk is directed to enter judgment accordingly.
Any requested relief not expressly addressed by the court has nonetheless been considered

- and is hereby denied and this constitutes the decision and order of this court.

12/23/2020 . .
DATE - ‘ W. FRANC PERRY, J.S.C.
CHECK ONE: CASE DISPOSED [ | Non-FiNaL DisposiTION
' GRANTED D DENIED GRANTED IN PART V D OTHER
APPLICATION: ' SETTLE ORDER - || 'susmi oroER
CHECK IF APPROPRIATE: - INCLUDES TRANSFERIREASSIGN | | FIDUCIARY APPOINTMENT D REFERENCE
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