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SUPREMLE COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS

ST T

CONNOR T, SMEDES,
DECISION AND ORDER

o B

Plaintiff,
- gamnst — Index No,; 2020-32702

RYDEX FREIGHT SYSTEMS, INC., NEWPORT
LEASING, LIMITED, and JIM GEORGE,

Defendanis,

FORMAN, |, Acting Supreme Court Justice

The following papers were read and considered i deciding the plainifi™s motion:

NYSCEF Docket Numbers 13 - 27

This is a personal Injury action anising out of 0 motor vehicle collision thet oceurred on
March 4, 2020, at spproximately 8:00 pm., while the plaintiff was operiting his vehicle in a
southbound fane of the Taconic State Parkway in the Town of Pleasant Valley, Counly of
Dutchess. State of New York, The verified complaint alleges that defendant Jim George
negligently operated o motor vehicle owned by defendint Newport Leasing, Limited (“Newport
Leasmg”) and leased by defendant Rydex Freight Svstems, Inc. ("Ryvdex™) in that he drove said
vehicle northbound in the southbound lanes of the Toconic State Parkway, causing it to collide
with the vehicle operated by the plaintifl. The plaintitf alleges that he suffered permanent bodily
injury, mental mnguish and impairment as a result of the collision.

Fullowing joinder of issue, the plaintiff moved for an order, pursuant 1o CPLR §3212, for

partial summary judgment on the issoe of lighility and, pursiant to CPLR $3211, for dismissal of
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the affirmative defense of culpable conduct, The plaintiff submited sn affidavit in support of his
mation for summary judgment. In the affidavit, the plaintiff attests that on Mureh 4, 2020 he
. wis driving southbound on the southbound rondway of the Taconic
Parkway, when the defendant’s vehicle came st me northbound on the
southbound roadway, It happened in the dark. of approximately 8:11 p.m.
Az | came through a bend in the road, headlights suddenly appeared directly
in front of me where there should have been none because the southbound
Tocome and the northbound Taconic are two separate, completely divided,
paved roadways. It was only an instant from the appearance of the
headlights until impact ... | was traveling below the 55-mph speed limit at
all times, imeluding the moment the headlights sppeared. My eyEs were ol
the road ot all tmes, Including the moment the headlights appeared [see
Affidavit of Connor Smedes, NYSCEF Docket No. 15, 12].

No affidavit from defendant Geprge wis submitted in opposition to the motion. The
defendants relied on an affirmation of counsel! and memorandum of law 1o argue that: (1) there
are trinble issues of matenial fact o8 10 the plaintifi”s comparative fault and: (2) the motion should
be denied as premature becanse no discovery hins been conduéted. For the reasons set forth herein,
the plointiff™s motion is granted in pan and denied in part

DISCUSSION

Becuuse summary judgment “deprives the litigant of its day in court it is considered a
drastic remedy which should only be employed when there is no doubt as to the absence of triable
issues” [Andre v, Pomeroy, 35 NY2d 361, 364 (1974)], ~But when there is no genuing issue 1o be

resolved at trinl, the case should be summarily decided™ [id.]. Although negligence cases do not

usanlly lend themselves 1o summary judgment [ Ugairiza v Schmieder, 46 NY2d 471,474 (] Q79

" Inoan afficmation in apposition, counnel Tor the defendants seferences m action eommended b Cathierieie Torrisl
against the defendants and Connor Smedes, the plaintiff in this action [ Torrind v Rydiex Fredeht Svstenny, of af
rinchess County Indox Number 2026-5293 | (hereinafier “tse Torrisi complaint™)], Catherine Torricl was a prassemger
o plisiest T Camor Smedes® vehicle ar the time of the acoident m this matier, I the Toerisi camplaint {which ‘was
verificd by counsel and not M. Torrisi), Ms. Torrisi alleged that Comor Smedes “.., filled o appreciate the danger
presentéd snd Jo take e upproprtate evastve action™ [ree NYSCEF Docket Mo, 33, 112} The defendants argue in
their opposition that this allegation crentes 4 triable issue of fatt us to Mr, Smedes’ comparitfve fauly

2
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neghpence cases are not immune from summary jodgment, and the courts should not harbor an
unfourded reluctance W employ the temedy of summary judgment when there are no inable issues
of fact [Andre, stgprerat 364,

“The proponent of a summuory judgment motion must make a prima facie showing ol
entitlement to judgment 0% a matter of law, tendering sufficlent evidence o demonstroie the
absence of any material issue of fact” [Alvarez v Prospecr Hospiial, 68 NY2d 320, 324 (1988])]
“Once this showing has been made ... the burden shifis 1o the party opposing the motion for
summary judgment 1o produoce evidentiary prool in admissible [orm sufficient to establish the
existence ol material issues of fact which require a trial of the action™ [dfvares, supra, at 324].
“Mere conclusions, expressions of hope or unsubstantisted allegations or sssertions are
insufficient” to establish a trinble issue of fact | Zuckerman v, City of New York, 49 NY2d 557, 562
{1980)].

A violation of the Vehicle and Traffic Law consttutes negligence as a matter of Taw [Siman
v. Romt-A-Cenver Egst. Ine., 180 AD3d 1100 (2d Dept. 2020); Vainer v DiSalve, 79 AD3d 1023
(2d Depr. 2010}, Here, the plaintifls aMidavil established, prima flicie, that defenidan Oeorpee
was negligent in driving on the wrong side of a divided highway and striking the plaintiff"s vehicle
[vee VTL §1130(1}). In opposition, the affirmation of couwnsel and the allegations in the Torrisi
complaint failed o mise a mable issue of foet on the issue of linhkility, “To the extent that the
defendints suggest the possibility that the nccldent might have been avoided, the assertion is
completely speculative and is inndequate 1o withstand summary judgment”™ [Socei v Lewvy, 90
ADSd 1030, 1021 (2d Dept. 201 1); see also Barbarunlo v. Difede, 73 AD3d 957 (2d Dept. 2010]

Furthermore, contrary to defendant George's argument, o plaintifl is'no longer required to

show freedom from comparative fault in order 1o establish prima facie entitlement 1o judgment as
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n matter of law on the ssue of liability [see Rodrignes v Chry of New York, 31 NY3d 312 (2018);
S, sepra ot IO1] Finally, defendant George™s contention that summary judgment should be
demied as premature due (o ouwistanding discovery is without merit. He thiled (6 densonstrote that
discovery might lead to relevant evidence or that facts essential to justify opposition to the motion
were exclusively within the knowledge and control of the plaintifT [Plerre v Demowra, 148 AD3d
736, 737 (2d Dept. 20073, Le Grand v, Sitberstein, 123 AD3d 773, 774 (2d Dept. 2014); CPLR
3212(0]. Here, delendant George falled to satisfy his burden of demonstrating that the plaintifi™s
mofion is premature since “{t]he mere hope or speculation that evidence sufTicient to defeat the
motion might be uncovered during discovery is an insufficient basis for denying the mation”
[Share v Wojtlowsks, 165 AD3d 1196, 1200 (2d Dept. 2018) (citations omitted); Henrick v
Cratehatian, 147 AD3d 890, 892 (2d Dept. 2017) (cltations omitted)),

Accordingly, the plaintifl”s motion for summary judgment on lability is granted ag against
defendant George. The plaintiff has failed, however, o establish his prima facie entitlement to
judgment as o matter of law against defendants Rydex and Newport Leasing. The plaintiff argues
that he is entitled fo summary judgment against defendant Rydex on the basis of respondest
superior. However, the plaintifl’ failed to submit competent evidence 1o establish that defendant
Ceorge was employed by Rydex at the time of the aceident and that defendant Cieorge wis acting
within the scope of his emplovment or tmyeling for purposes necessary or incidental 1o his
employment al the time of the accident [see Kelly v Srarr, 181 AD3d 799, 801 (24 Dept. 2020);
Alkhabbaz v, Best, 170 AD3d 661, 662 (2d Dept. 2019)].

The plaintifi"s submissions have also failed (o eliminate all wiable issues of fact o to
defendant Newport Leasing on the issue of liability, Pursuant to VTL BIBR(1Y, the owmer of a

motor vehicle is liable for the neghigence of one who opetates the vehicle with the owner's CXPTESS
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or implied consent [Sargeant v, Fillage Bindery, Inc, 296 AD2d 395 (2d Depr. 2002)]. The
plaintiff has provided competent evidence that defendant Newpont Leasing is the owner of the
vehicle tha defendant George was driving when he struck the plaintiff [see Certified State Police
Accident Repont, NYSCEF Docket No. 18], However, federal luw pre-empis VTL §388(1) and
exempts commercial lessors of motor vehicles from vicarious lability [see Plano Exchange v
Weber, 168 ADJ 1017, 1018 (2d Dept. 2009); 49 USC £30106; see alsa Green v. Tovota Motor
CreditCorp., 605 FSuppd 430 (EDNY 2009)). In light of the apparent exemption from liability
under fedeml law, the plaintiff has failed 10 establish its prima facie entitlement to judgment a5 a
matter of law against defendam Mewport Leasing.

Because the plamtiff has failed 1o make the requisite prrimea fieie showing os 1o defendants
Rydex and Newport Leasing, his motion for summary judgment on the issue of Tability is denied
a5 1o those defendants, regardless of the sufficiency of the opposing papers [ Winegrad v New York
University Medical Center, 64 NY2d 851 (1985)]

Finally, the plaintifTs motion to dismiss the affirmative defense of culpable conduct is
pranted againat ofl defendants. The planifi™s affidavit established, prima facie. that defendant
Gieorge was negligent in driving on the wrong side of a divided highway and stnking the plomtiff™s
vehicle, and that the plamtiff was free from fuult in the happening of (he collision. As discussed
supra, the defendants {ailed to raise a triable issue of fact in opposition.

Based upon the foregoing, it is hereby

ORDERED that Plaintiff's motion for partial summary judgment on the issae of liability

1% granted ns against defendant Jim George; and It is Rrrther
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ORDERED that the plainiffs motion for partial summary judgment on the issue of
limbility is denied as against defendants Rydex Freight Systems, Ine. and Newpornt Leasing,
Limited; and it is further

ORDERED that the plaintiff’s motion dismissing the defendants’ affirmative defense of
culpable conduct 15 granted

The foregoing constitutes the Decision and Order of the Court

Dated: December 18, 2020

Poughkeepsie, New York

L b J E o W

Hon. Peter M. Forman, AJS(

To: Counsel of Becord vin NYSCEF
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