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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. 0. PETER SHERWOOD PART IAS MOTION 49EFM 

Justice 
-----------------------------~-~---------~-----~~----~------------~----->< 

TAL Y USA HOLDINGS INC. and SLL USA 
HOLDINGS, LLC, 

Plaintiffs, 

-against-

JASON NISSEN, NATIONAL EVENTS OF AMERICA, INC., 
NATIONAL EVENTS JNTERMEDIA TE LLC, NATIONAL 
EVENTS HOLDINGS LLC, NATIONAL EVENTS COMPANY 
II LLC, NATIONAL EVENT COMPANY Ill , LLC, WORLD 
EVENTS GROUP 11, LLC, NEW WORLD EVENTS GROUP, 
INC., and WINTER MUSIC FESTIVAL LLC, 

Defendants. 
--~~-------------------------------------~-----~~--~~-~-~------~----->< 

INDEX No.: 652865/2017 

MOT. DATE: 7/24/2019 

MOT. SEQ. No.: 007 

DECISION + ORDER ON 
MOTION 

The following e-filed documents, listed by NYSCEF document number (Motion 007) 124, 125, 126, 127, 
128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145 
were read on this motion to/for DEFAULT JUDGMENT 

Under motion sequence 007, plaintiffs move for a default judgment against defendant Jason 

Nissen (Nissen) for a fourth time on the first and fifth causes of action. On the first cause of action 

for fraud, plaintiffs' previous application was denied because submission of testimony from a 

federal court proceeding where defendant Nissen admitted to fraud was not collateral to the 

contract at issue here. On the fifth cause of action for breach of contract relating to two guarantees 

of payment executed by Nissen, plaintiffs' previous application was denied because plaintiffs 

failed to cure the specific deficiencies identified by the court in motion sequence 005. Specifically: 

(i) Nissen did not execute one of the notes at issue and it contained no guarantee, (ii) plaintiffs 

provided no evidence of defendant's payment history beyond general allegations in the 

complaint's sole exhibit (Complaint, Ex. A (Doc. No. 1]) which lacks sufficient foundation, and 

(iii) plaintiffs summary of defendant NEA's payments under these contracts do not specify which 

contracts or notes those payments have gone to (Doc. No. 96). 
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Plaintiffs here begin by noting that the complaint has been verified by Varon Turgeman, 

plaintiffs principal who has personal knowledge of this matter (Pl. Aff. ii 3 [Doc. No. 130]). Next, 

with regard to the fraud claim, plaintiffs argue that Nissen's fraudulent statements were made 

outside of the contracts to induce plaintiffs into making a series of loans evidenced by promissory 

notes (id. ii 4). Here, plaintiffs note they only seek to collect on three March 1, 2017 notes under 

their fraud claim: (i) a note in the amount of $10 million (Ex. D [Doc. No. 134 ]), (ii) a note in the 

amount of $8 million (Ex. E [Doc. No. 135]), and a note in the amount of $810 thousand (Ex. F 

[Doc. No. 136]). Plaintiffs argue that the March 1, 2017 date is pivotal here as plaintiffs did not 

advance new funds for these three notes on this date but, instead, these amounts were already due 

to plaintiffs under a series of prior loans made to Nissen's company which were payable on 

February 23, February 28, and March 1, 2017 (Ex. G, [the "Prior Notes"] [Doc. No. 137]; Pl. Aff. 

ii 5). On March I, 2017, Nissen visited plaintiffs to say he was unable to repay the Prior Notes on 

their due dates as he had already re-invested the funds due to plaintiffs into a new set of tickets to 

the NCAA March Madness Tournament (Pl. Aff. ii 5). Nissen suggested executing a new set of 

promissory notes which would encompass the amounts due to plaintiffs on February 23, February 

28, and March 1, 2017 in order to avoid having plaintiffs exercise their rights under the Prior Notes 

(id ii 6). In inducing plaintiffs to enter into these new notes, however, plaintiffs argue that Nissen 

made a false statement of present fact by saying he had re-invested the money from the Prior Notes 

into the March Madness tickets (id. ). This, plaintiffs argue, is the fraud complained of (id.). 

As to the breach of contract claim, plaintiffs argue that the post-March I , 2017 payments 

that are listed as Exhibit A to the complaint are unrelated to the three notes at issue here and are, 

instead, repayments of prior loans and advances as, even after March 1, 2017, Nissen convinced 

plaintiffs to make additional advances totaling $3.76 million (id. ii 7; Ex. H). Plaintiffs argue the 

vagueness created by Nissen' s dealing should not allow him to escape judgment. 

Defendant argues, in opposition, that plaintiffs have failed to cure any of the deficiencies 

previously identified by the court (Doc. No. 139). As to the fraud claim, defendant argues that 

plaintiffs have still not identified any misrepresentation of present facts by Nissen that were 

collateral to the contract and which induced plaintiffs into entering the notes (Def. Aff. iii! 8-1 O; 

Orix Credit All., Inc. v R.E. Hable Co., 256 AD2d 114, 11 5 [I st Dept 1998]). Defendant advises 

that all three Notes state that "'I11e Maker shall use the Principal Amount to purchase tickets to the 

Basketball March Madness Tournament" (Def. Aff. ii l 0; Pl. Aff., Exs. D-F at § I). Defendant 
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argues the alleged misrepresentation made by Nissen was not "collateral or extraneous to" the 

notes as Nissen's alleged misrepresentation regarding how the money would be used is explicitly 

incorporated into the contracts (Def. Aff. ~ 11 ; see Gupta Realty C01p. v Gross, 25 1 AD2d 544, 

545 [2d Dept 1998] f4'[T]he alleged misrepresentations were not collateral or extraneous to the 

contract since they were expressly incorporated into the mortgage modification agreement"]). 

Defendant notes that this court's previous decisions have rejected plaintiffs' prior arguments 

regarding the fraud claim for this same reason, noting that "[h]owever, plaintiffs also allege that 

each contract contained that same representation as one of its terms" (Def. Aff. ~~ 12-14; Decision 

and Order [Doc. No. 96]). 

Regarding the breach of contract claim, defendant argues that plaintiffs ' complaint seeks 

judgment on two guarantees relating to four contracts between plaintiffs and defendant National 

Events of America, Inc. ("NEA"), one of defendant Nissen's companies (Def. Aff. ~ 16). 

Defendant argues that plaintiffs' failure to properly account or attribute defendant's previous 

repayments makes plaintiffs' assertion, that any payments made after March 1, 2017 did not apply 

to the notes at issue here, unavailing and without credibility (Def. Aff. ~~ 17-21 ). Defendant notes 

that this court's prior decision held the same, stating that "Exhibit A to the verified complaint, 

purportedly summarizes NEA's payments under these contracts, but plaintiffs have not provided 

sufficient foundation for this document" (Decision and Order [Doc. No. 96]). Defendant further 

argues that plaintiffs have failed to produce a signed version of one of the notes at issue in the 

amount of $810,000 (Def. Aff. ~~ 24-26; Pl. Aff., Ex. F). 

Defendant finally argues that plaintiffs have failed to establish that Nissen was properly 

served as the two affidavits of service in plaintiffs' moving papers are merely an affidavit of 

mailing pursuant to CPLR 3215(g) (Milito Aff, Ex. B [Doc. No. 127]) and service on Nissen's 

criminal attorney (Milito Aff., Ex. A [Doc. No. 126]) (Def. Aff. ~~ 31-36; Broman v Stern, 172 

AD2d 475, 476 [2d Dept 1991]). 

In reply, plaintiffs argue that defendant failed to offer a reasonable excuse for his default 

and, consequently, the court here must ignore the remainder ofNissen's arguments (PL Reply i11 
[Doc. No. 144]; Galaxy Gen. Contr. Corp. v 2201 7th Ave. Realty LLC, 95 AD3d 789, 790 [1st 

Dept 2012]). Plaintiffs further argue that defendant's claimed defenses are not meritorious. As to 

the service issue, plaintiffs argue that Nissen's criminal attorney affirmed that he was authorized 

to accept service of the complaint by Nissen and, consequently, any reliance on Broman v Stern is 
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inapposite (Pl. Reply ii 4, Ex. A [Doc. No. 145]). Plaintiffs next argue that Nissen's statement that 

he had already used the money from the Prior Notes to purchase March Madness tickets is 

collateral and extraneous to the notes at issue here because the notes say that he "shall use" the 

money to purchase the tickets (Pl. Reply ii~ 5-6). Plaintiffs argue that this was a misrepresentation 

of a present fact which is the essence of a fraud claim (id.). Plaintiffs argue that the unsigned note 

for $810,000 does not present a meritorious defense to either its fraud claim or its guaranty claims 

(id. ~~ 7-8). Plaintiffs argue that defendant cannot rely on his argument that plaintiffs failed to 

properly account for how payments were allocated as it is insufficient to defeat a default motion 

and is a "trial-type burden of proof' (id. ~ 9). Plaintiffs argue Nissen's opposing papers do not 

contest the debts evidenced by the notes and that, if this is a computational question, the court 

should grant the motion and refer the matter to a referee for a hearing on the amount of owed (id. 

ii 10). 

Regarding service of process on Mr. Nissen, the affirmation of his criminal defense lawyer 

that Nissen had authorized him to accept service of the Summons and Complaint and that he 

accepted service on his behalf (Doc. No. 145, ~ 2), is sufficient to resolve the issue of proper 

service (see also, affidavits of service of the Summons and Complaint, Doc. Nos. 126 and 127). 

CPLR 3215 (a) provides that "[w]hen a defendant has fai led to appear, plead or proceed to 

trial of an action reached and called for trial, ... the plaintiff may seek a default judgment against 

him" (CPLR 3215 [a J). A judgment by default requires "proof of service of the summons and the 

complaint ... and proof of the facts constituting the claim, the default and the amount due by 

affidavit made by the party," or a verified complaint (CPLR 3215 [f]; Zelnik v. Bidermann Indus. 

U.S.A., Inc., 242 AD2d 227, 228 [1st Dept 1997]). "The standard of proof is not stringent, 

amounting only to some firsthand confirmation of the facts" (Fe.ffer v Ma/peso, 210 AD2d 60, 61 

[1st Dept 1994]). A complaint verified by plaintiffs' principal who avers he has personal 

knowledge of the facts has been filed in this case. Accordingly, the court may consider facts set 

forth in the verified complaint along with other facts submitted on the motion. 

As to the fraud claim against defondant Nissen, plaintiffs' motion once again fails. As 

defendant notes, this court previously found that Nissen's alleged fraudulent statement was not 

collateral or extraneous. The notes at issue contain language providing for use of the proceeds to 

purchase March Madness tickets (Decision and Order at 2 r.ooc No. 96]). Plaintiffs' current 

argument. that Nissen had in fact already had the money and had spent it on the March Madness 
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tickets before entering into the notes at issue, does not show that this alleged misrepresentation is 

collateral to the parties' contracts. The facts presented show the opposite. Plaintiffs submit an 

affidavit signed by Guy Tanne, their chief financial officer who states with respect to the notes at 

issue that "plaintiffs did not advance new funds for these three notes" (Aff'd of Guy Tanne, ii 5, 

Doc. l 30). Each note provides at iJ 1 "Use of Proceeds. The Maker shall use the Principal Amount 

to purchase tickets to the Basketball March Madness Conference Tournaments" (Doc. Nos. 134-

136). Thus, the parties clearly intended in their contracts that the funds owed were to be used to 

purchase such tickets and the alleged misrepresentation crumot be viewed as collateral to the 

contracts. 1 

As to plaintiffs' breach of contract claim against Nissen, seeking enforcement of the 

guarantees of payment, the claim shall be sustained and may be enforced as to three notes dated 

March I , 2017 in the p1incipal amounts of$10 million, $8 million and $810,000 (see Kanne Aff'd, 

Ex. D. E & F, and Compl.ii ii 355-360; Doc. Nos. 134-136 and 132; see also. Doc. No. 93). Mr. 

Tanne appends a spreadsheet to his affidavit which he states tracks payments and disbursements 

relating to the series of loans made to NEA (see Tanne Aff'd ii 7, Doc. No. 130). He also states 

that the "post-March first payment [shown] are unrelated to the instant three notes claimed here 

but instead were the payment of prior loans and subsequent advances'' (id.). Having submitted 

sufficient proof, judgment shall be entered against defendant Jason Nissen on the Fifth Cause of 

Action. 

Accordingly, it is hereby 

ORDERED that plaintiffs' motion for default judgment is GRANTED as to the Fitlh 

Cause of Action and is otherwise DENIED; and it is further 

ORDERED that plaintiffs shall settle Judgment consistent with the previously submitted 

proposed judgment (Doc. No. 129) but limited to damages (including attorney fees) on the Fifth 

Cause of Action on five (5) business days notice. 

1/14/2021 
DATE 

CHECK ONE: BASE DISPOSED 

RANTED 

D_.?~D 
0. PETE l"iERWOOO,J:S£. 

LJON-FINAL DISPOSITION 

LJRANTED IN PART [}THER 

1 
In the complaint, plaintiffs allege that "on March 1, 2017, Taly wired to NEA the sum of $670,000.00 to be used to 

purchase NCAA tickets" (Comp!. ii 267, Doc. No. 132). Mr. Tanne refers to this item as an "advance" (Tanne 
Affd. ~ 7, Doc. No. 130). 
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