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X

The following e-filed documents, listed by NYSCEF document number (Motion 014) 413, 414, 415, 416,

417, 418, 419, 420, 421, 422, 423, 424, 425, 426, 427, 428
were read on this motion to/for CONTEMPT
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Plaintiff Board of Managers of the Arris Lofts Condominium (the Board) moves by order to
show cause to find defendants Tag Court Square LLC (the Sponsor) and its principals,
Alexander Silverman, Andrew Silverman and Allen Silverman (the Silvermans and the Sponsor,
collectively, the Sponsor Defendants) in contempt for failure to comply with this court’s

Decision and Order dated November 10, 2020 (the Prior Decision; NYSCEF Doc. No. 417).

The Prior Decision required the Sponsor Defendants to:

within forty-five (45) days from the date of entry of this Order the Sponsor
Defendants shall fully comply with the terms of the [Parties’] Settlement Agreement
by (a) paying their portion of the cash payment to plaintiff required to be paid under
the Settlement Agreement; (b) executing and delivering the requisite releases
contemplated under the Settlement Agreement in the form attached as Exhibit B to
the July Agreement; (c) execute and deliver to plaintiff the lease negotiated between
plaintiff and the Sponsor Defendants; (d) execute and deliver to plaintiff an
assignment of each of the storage cages transferring ownership to plaintiff; and (e)
take any such additional action as may be required to effectuate the Settlement
Agreement including but not limited to executing a stipulation of discontinuance

(id. at 4).

The Sponsor Defendants were also required to pay the Board’s attorneys’ fees and costs in
connection with the Prior Decision within 15 days of receipt of the invoice (id. at 5). To the
extent that the parties could not agree on the amount of reasonable legal fees incurred, the

matter was to be referred to a Special Referee to hear and determine (id.).
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Discussion
Pursuant to Judiciary Law § 753(A)(3),
A. A court of record has power to punish, by fine and imprisonment, or either, a neglect
or violation of duty, or other misconduct, by which a right or remedy of a party to a civil
action or special proceeding, pending in the court may be defeated, impaired, impeded,
or prejudiced, in any of the following cases ...
3. A party to the action or special proceeding, an attorney, counsellor, or other person,
for the non-payment of a sum of money, ordered or adjudged by the court to be paid, in
a case where by law execution can not be awarded for the collection of such sum except
as otherwise specifically provided by the civil practice law and rules; or for any other
disobedience to a lawful mandate of the court.
A finding of civil contempt requires (1) a lawful order of the court, clearly expressing an
unequivocal mandate, was in effect, (2) that it appear with reasonable certainty that the order has
been disobeyed, (3) the party to be held in contempt must have had knowledge of the court’s
order although it is not necessary that the order actually have been served upon the party, and (4)

prejudice to the right of a party to the litigation must be demonstrated (Dehdan v El-Dehdan, 26

NY3d 19, 29 [2015], citing Matter of McCormick v Axelrod, 59 NY2d 574 at 583 [1983]).

Here, the Prior Decision was a lawful order of the court that expressed an unequivocal mandate
directing the Sponsor Defendants to comply with the terms of a certain Settlement Agreement
and pay the Board’s attorneys’ fees related to that prior motion. The Board timely submitted
invoices to the Sponsor Defendants for legal fees totaling $17,226.50 on November 16, 2020
(NYSCEF Doc. No. 418). It is undisputed that the Sponsor Defendants have not made any of the
requested payments (NYSCEF Doc. Nos. 419-422, 424). Nor have the Sponsor Defendants
otherwise satisfied their obligations under the Prior Decision after receiving notice of the same

by the Notice of Entry dated November 18, 2020 (id.; NYSEF Doc. No. 397). Finally, the Board
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is prejudiced by the Sponsor Defendants’ failure to adhere to their settlement obligations, which
have been outstanding since their execution of the Stipulation of Settlement dated July 19, 2019
— approximately 1 year and 8 months ago (see NYSCEF Doc. No. 400). The Sponsor
Defendants offer no plausible excuse for their failure to comply with the Prior Decision in their
opposition papers and in fact, propose to impermissibly vary the terms of settlement that were
previously agreed upon. Their willful and contumacious utter failure to comply with the order
entered in November 2020 and to otherwise comply with the Stipulation of Settlement of 2019

warrants a finding of contempt and appropriate sanctions.

Accordingly, the motion for contempt is granted and the Sponsor Defendants are hereby held in
civil contempt. The Sponsor Defendants may purge their contempt in accordance with the Prior
Decision and within 20 days from the date of this order by: “(a) paying their portion of the cash
payment to plaintiff required to be paid under the Settlement Agreement; (b) executing and
delivering the requisite releases contemplated under the Settlement Agreement in the form
attached as Exhibit B to the July Agreement; (c) execute and deliver to plaintiff the lease
negotiated between plaintiff and the Sponsor Defendants; (d) execute and deliver to plaintiff an
assignment of each of the storage cages transferring ownership to plaintiff; and (e) take any such
additional action as may be required to effectuate the Settlement Agreement including but not

limited to executing a stipulation of discontinuance” (NYSCEF Doc. No. 417 at 4).

Failure to comply with the foregoing will result in a fine of $1000 a week upon the Sponsor
Defendants until their contempt is purged. The Board is also entitled to recover its reasonable

attorneys’ fees and costs incurred in connection with the instant motion (see Judiciary Law §

106846/2010 Motion No. 014 Page 5 of 8

5 of 8

03/03/2021



[* 6]

INDEX NO. 106846/2010

NYSCEF DOC. NO. 434 RECEIVED NYSCEF:

773), and the issue of reasonable legal fees and costs both with respect to the Prior Decision and

the instant motion is referred to a Special Referee to hear and determine.

Accordingly, it is

ORDERED that plaintiff’s motion for contempt is granted and the Sponsor Defendants are

hereby held in civil contempt; and it is further

ORDERED that the Sponsor Defendants may purge their contempt within 20 days from the date
of this order by: (a) paying their portion of the cash payment to plaintiff required to be paid
under the Settlement Agreement; (b) executing and delivering the requisite releases
contemplated under the Settlement Agreement in the form attached as Exhibit B to the July
Agreement; (c) execute and deliver to plaintiff the lease negotiated between plaintiff and the
Sponsor Defendants; (d) execute and deliver to plaintiff an assignment of each of the storage
cages transferring ownership to plaintiff; and (e) take any such additional action as may be
required to effectuate the Settlement Agreement including but not limited to executing a

stipulation of discontinuance; and it is further

ORDERED that the Sponsor Defendants’ failure to purge their contempt in accordance with the
foregoing will result in a fine of $1000 a week upon the Sponsor Defendants until their contempt

is purged; and it is further
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ORDERED that the plaintiff shall submit a proposed judgment against the Sponsor Defendants,
jointly and severally, regarding the portion of the cash payment due plaintiff under the

Settlement Agreement within 7 days from the date of this order; and it is further

ORDERED that that portion of the plaintiff’s motion that seeks the recovery of attorneys’ fees
and costs for Mtn. Seq. Nos. 013 and 014 is severed and the issue of the amount of attorneys’
fees and costs that plaintiff may recover against the Sponsor Defendants is referred to a Special

Referee to hear and determine; and it is further

ORDERED that counsel for the plaintiff shall, within 30 days from the date of this order, serve a
copy of this order with notice of entry, together with a completed Information Sheet,' upon the
Special Referee Clerk in the General Clerk’s Office (Room 119), who is directed to place this
matter on the calendar of the Special Referee’s Part for the earliest convenient date to hear and

determine the amount of reasonable attorneys’ fees and costs; and it is further

ORDERED that such service upon the Special Referee Clerk shall be made in accordance with the
procedures set forth in the Protocol on Courthouse and County Clerk Procedures for
Electronically Filed Cases (accessible at the “E-Filing” page on the court’s website at the address

www.nycourts.gov/supctmanh); and it is further

3/3/2021

! Available on the Court’s website at www.nycourts.gov/supctmanh under the “References” link on the navigation
bar.
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