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N Y S C E F  D O C .  N O .  3 2  

S U P R E M E COUR T OF THE STATE OF NEW YORK 
COUNTY OF KINGS: PART 17 

- - - - - - · - - - - - - - - - - - - - - - - - X 

B E NN Y ' S FAMOUS PIZZA PLUS INC . , 

Plaintif:t: 

- against -

SECUR I T Y NAT IONAL INSURA N C E COMP ANY, 

Defendant. 
- - - - - - · - - - - - - - - - - - - - - - - - X 

INDEX NO. 512131/2020 

RECEIVED NYSCEF: 0 7 / 0 2 / 2 0 2 1  

In d ex No.: 5121 3 1 / 2 0 2 0 
Motion Date: 5/12 / 2 1 
Motion Seq.: 01 

D E C I S I O N  A N D  O R D E R  

The following e-filed documents, listed by NY SCE F document number (Motion 01) 5-17, 21 -27 

and 29 were read on the defen dants' motion seeking dismissal of the complaint. 

This is a pre-answer motion by the defendant, Security National Insurance Company 

(hereinafter Security), to dismiss the complaint pursuant to CPLR § 321 l(a)(l) based on 

documentary evidence in the form of the commercial insurance agreement between the parties, 

and pursuant to CPLR § 32 1 1 ( a)(7) for failure to state a cause of action. The complaint contains 

one cause of action for breach of contract, and seeks insurance coverage for business loss and 

extra expenses allegedly incurred because of the COVID-19 global pandemic. For the reasons 

set forth below, the defendant's motion is granted. 

In support of the motion, the defendant submits the pleadings, insurance agreement, 

Governor Cuomo's Executive Orders 202.3, 202.6, 202.7, and 202.8, and transcripts of court 

proceedings and orders of dismissal in other cases that have addressed the issues presented here. 

An insurance policy was issued by Security to the plaintiff, effective September 30, 2019 

to September 30, 2020, which included coverage for loss of business income and extra expenses 

based on the COVID-19 pandemic. In response to the plaintiff's claim under the insurance 

policy, the defendant sent the plaintiff a denial letter dated April 1, 2020, which stated in sum 

and substance, that the claim was not covered under the virus exclusion of the policy, and that 

there was no direct physical loss or damage to the property as required by the terms of the 

contract. The plaintiff commenced this action, alleging that Security breached the insurance 

agreement with respect to the plaintiff's restaurant business located at 4514 13 th Avenue in the 

County of Kings, City and State of New York, by denying the claim. 

The plaintiff's complaint alleges that it is entitled to coverage under the "Additional 

Coverages" for "Civil Authority'' provision of the insurance agreement. The civil authority 

1 of6 

1 of 7 

[* 1]



[* 2]



[* 3]



[* 4]



[* 5]



[* 6]



[* 7]


	512131_2020_WW_Page_1
	512131_2020_WW_Page_2
	512131_2020_WW_Page_3
	512131_2020_WW_Page_4
	512131_2020_WW_Page_5
	512131_2020_WW_Page_6
	512131_2020_WW_Page_7

