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PRESENT: HON, INGRID JOSEPH,lS.C. . 
SUPREME COURT OF THESTATE OF NEW 
YORK COUNTY OF KINGS 
.-----. -- .. -- .---- ... --- .. -----------. -- .---------· x· 
ANDREW ZYWIEC, M.D., 

Plaintiff (s),. 

-against-

THE BROOKLYN HOSPITAL CENTER, 
Defendant( s ). 

---------------··- ·-------------· -- ·------------· ~x 
The followhig e-filed piipers considered herein: 
Complaint/Order to Show Cause/ Affirmation in Good Faith .... 
Memo in Opposition/Affidavits in Opposition/Exhibits Annexed ... . 
Reply/ Affidavits in Support/Exhibits Annexed ......... , ........ , ...... . 

At an IAS Term, Part 83 of the Supreme 
Comt of the State of New York, held in and 
for the County of Kings, at the Courthouse, at 
360 Adams Street, Brooklyn, NewYork; on 
the ~day of Opr1 \ ·, 2.023. 

DECISIONAND ORDER, 
Mot. Seq. No. l 
IndexNo. 537321/2022 

NYSCEF E-filed docs 
2; 18-21 
49-74 
75-84 

Andrew Zywiec, ("Plaintiff'), a second-year resident in the. Brooklyn Hospital's 

{''Defendant") Pediatric Residency Program, commenced this action by filing a sumni.0ns and 

verified complaint, on December 21, 2022. In his complaint Plaintiff alleges a cause of action 

against the Defendant based on: Labor Law § 740(2). Plaintiff claims that the Defendant has m1d 

will take tetaliatory action against him because he disclosed activities or ptactices ofthe 

Defendant thathe claims are· in violation of a law, rule, or regulation, and that these violations 

created a substantial and specific da11ger to the public and to. him. Issue wasj oined by the: m1swer 
filed by Defendant's attorney on January 17, ;?023. 

An Order to Show Ca,use ("OSC"), and Plaintiff attorney's affirmation of good faith were 

originally filed on Oecember 21, 2022 {"December OSC"). The December OSC was not signed, 

however, a second OSC and Plaintiff attorney's good faith affirmation which included notice to 

be heard on February 9, 2023, were filed on February 7, 2023. The OSC was rejected on 

February 9, 2023, pursuant to Uniform Civil Rules§ 202.7 (f}1 The OSC was submitted a,gain 

on February 10,. 2022, with out an affidavit of the Plaintiff or affirmation in support by Plain ti ff s 

attorney and without the appearance of Defendant's attorney. However1 the OSCwas signed on 

February 10, 2023; by Justice Ottley, the Part 72 Judge. The signed OSC granted the relief 
requested by the Plaintiff, namely,. to: 

1· On February 10, 2023, the Plaintiff's attorney submitted a copy ofthe original good faith affirmation filed oti 
February 7, 2023; with .an e.ritail receipt.of notice to Defeitdant and language indicating that "the matter was being 
submitted Thil~sday February 9, 2023, at IO :00 a.ni. and that "prejudice wHl befall the Plain tiff ifth is matter is not 
detern1ined on. an ex.pal'te basis.)' 

l 
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(1) Temporarily restrain and enjoin Defendant from taldn& any action to tetminate the 
Plaintiff's pay or otherwise act in a maimer which will in ari.y way alter the terms and 
conditions of his employment as Resident, including, without limitation, requiring him to 

appear for work in light of the danger presented to him by third party threats against his 

life which Defendant had denied were made. . . . . .. . . 

(2) Pro hi biting the Defendant from destroying or altering any or all records and 
communications by or about Plaintiff, including but not limited to any and all current and 

historical communications and/or information Contained in his email account; and 

(3) Ordered to provide Plaintiff unlimited access to this eMmail accOtmtin keeping with his 

role as a resident of Defendant hospital. 
Additionally, the OSC required that Personal Service be made ·on the attorney for the 

Defendant on or before February 15, 2023, and it was returnable, on March 1, 2023, i1i Part 83, 

Plaintiffs affidavit and his attorney's affinnation in support of the February 10, 2023, OSC wete 

filed on March I, 2023, On February 27, 2023, Defendant filed opposition papers to the February 

10,2023, OSC. On March l, 2023, oral argument was held virtually; and•the matter was marked 

fully submitted. 
On February 13, 2023, Defendantfiled an OSCseeking to vacate Plaintiff's OSC. 

Plaintiffs opposition was filed on Febru.aiy 17, 2023, however,this OSC and the accompanying 

documents were withdrawn on March 14, 2023; following a virtual conference with the parties. 2 

Thereafter; a plethora of documents and communications: were filed by the parties. These 

documents will not be considered by this. Court since an emergency OSC allows only for 

opposition papers pur.suant to Uniform Civil Rules§ ·202.s,.c. 

In his complaint, Plaintiff alleges that Defendant hospital perfonns "gender affirming 

care" which includes the pharmacological treatment, prescription and administration of puberty 

blockers on minor patients. Plaintiff claims that he has refused to participate in administering 
st\ch care because of his Christian religious beliefs.3 Plaintiff alleges that as a tesult of expressing 
such views to his peers and because he is the only white, heterosexual, Christian male in the 

Residency prngram, he was repeatedly reported to the Defendant's Human Resources 

Department ("HR") for false allegations ofbeing "anti M LGB T," "anti~ gay," "a misogynist," 
"racist," "a QAnon conspiracy theorist," and "an Ts lamaphobe." 

Plaintiffin his.affidavit in support of his OSC in essence asserts two reasons why he 

should be grantedinjunctive relief: ( 1) that there are safety issues to him and the public then and 

now as a resultof Defendant failing to comply with certain mandatory Mental Hygiene 

procedures that he alleges were not implemented during an incident that occurr.ed in October 
2022; and (2) that. aft et he reported the Def end ant's failure to com ply with the. mandatory Mentai. 
Hygiene and/ or security pro to co ls coupled with his tefusal to comply with the Defendant's 

2 A 11 papers pertaining to beJenda11t' s motiori will not be co.nsidered or addressed by this Court. 
·:i,· (NYSEF Doc No. 2, ~omplait;tt; Plaintiff states .''that one cannot 9'uly chang~ his i:lr her biological sel{ and that 
one'. s biological sex wi.ll always exist as h does at birth and that it. is in .the. be.st interest of hi.s minor patients wh.o are. 
jn~erested in such care.to provide th.em with i11fonnation ab,out the. dangers such care may cause their long-tenn 
health and mental w~lfare''). 
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gender affirming program,and because of his religious beliefs, that his colleagues have taken 

retaliatory action by ,naking false complaints against him and that the Defendant will use some 

pretextualreason to fire him causing irreparable harm to him and his career. 

Plaintiff alleges that an incident occurred on Octoher 20, 2'022,4 that caused him to 

currently fear for his safety if he were to return to work. According to Plaintiff; a former male 

patient, (''Patient X") who Plaintiff alleges had "oppositional defiant disorder and conduct 

disorder" and had previously been removed fromthe hospital for:heing aggressive, was brought 

into the locked Pediat:ri c Emergency Depart:111ent ("PEDs ") by Defendant's security personnel. 

Plaintiffclaims that Patient X had already been behaving in a dangerous and violent manner 

when he was brought into the locked PEDs and while there he dedared that he was a "gang 

banger" and used loud and threatening statements. Plaintiffalso alleges that Patient X repeatedly 

reached into his hoodie as ifhe was looking for a weapon and claimed that he "will end 

everybody here" and put his hand up like a gun, pointed to Plaintiffand said, "I'llputone in 

you" and that prior to being removed, Patient X told Plaintiff that he would ''see him outside." 

Plaintiff argues that pursuant to Mental Hygiene Law·§ 9. 3 9, Defendant was obligated to 

admit Patient X to the hospital as a patient for a minimum of 72 hours, arid that the security 

personnel were obligated to call the police as part of their security protocol. However, neither 

Defendant's security detai 1 nor the medical. personnel perfonned · or ful fiUedtheir duties. Plain tiff 

claims that even after Patient X threatened the nurses behind the nursing station, and. scared other 

patients;the hospital's security complained and sided with Patient X and failed to enforce the 

security protocol fo call the police and that he was the one to call the police. Plaintiff maintains 

in his affidavit and tom plaint that he immediately reported the incident to his superiors including 

the Head of Emergency Medicine, Dt. Steve Milter, and Dt. Patil, who he claims witnessed the 

incident and who noted that Patient X had been aggressive with them in. the past. Plaintiff· 

maintains that because of the failures of the hospital and security to act in keeping with protocol, 

the threats of Patient X and potential future encounters has presented and will present specific 

dangerto his life and personal safety. 

In the complaint, Plaintiff also states that shortly after the October incident,he contacted 

Dr. Miller, the supervising physician on duty and ad vised him of what happened. Plaintiff claims 

he infonned Dr. Miller that he would not come to work under circumstances where he believed 

his life is ih danger, but was advised by Dr. Miller that he should still come to work. 5 Plaintiff 

states, in his affidavit, that on N ovembet 4, · 2022, he advised his direct superior, Dr. Louisdon 

Pierre, that he was sick and needed to go home because he was suffering from the effects of 

stress caused by the October incidentartd the ongbing discriminatory ai1imus against him by 

other staffers. Plaintiff also alleges that while gathering his belongings to leave, the Chief 

Resident:, Dr. Amanda Gordon approached him and asked him for a "sign out" of his patients, 

which Plaintiff states is not required and is not the standard protocol in· instances when a doctor 

4 There is a discrepancy as to the exact date of the October incident. Plaintiff's Complaint cites October 20, 2022 

arid .Defendant's rriemb in opposition cites October 25, 2022, · 

· 5 No affidavit of Dr. Mi I \er has been submitted. 
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goes home sick'. On November 6", 2022, Plaintiff-claims that he wrote an t;:in~il to several 

sopervisors and co lleague:s ind udfog Dts .. Mil I er, Asarian, Williams, Kondamudi, · Toi bert,. 

Pierre, Patit and Pothuri~ detailing the October 25/2022~ h1cident a,nd advisingthat he would not 

return to work while his life wa~ endangered.6 

Plaintiffstates th~t onNovember 7, 2022, Dr. Krata sent hint an email with several other 

doctors copied, ..stating to "ple~~e see the attached memo." 7 The contents of the atta.ched memo 

were notsubmitted, however email threads appear to have informed Plairitiffthat he was being 

:placed on paid leave subject to a.pending misconduct investigation. ?l&in:tiff filed an. inquiry on 

November 2 J., 2022; and a revised· inquiry on Nqvember 29, 2022, with the Equal Employment 

Opportunity Commission ("EEOC") with respect to Def endanf s alleged discrimination agairuit 

him. 
.Plaintiff alleges/in both his complaint and affidavil, that at some pointhe was locked out 

of his email account which contained all of his important contract. and union documents, as well 

as emaiJs to con-obora;t¢.his sfory Qfthe ·alleged discrimination he faced throughout his 

Residency. Plaintiff also ~lleges that he has been denied representation by the union with respect 

to the investigaiory me~ting as··well as his inquiry with the EEOC, further evidencinit 

nefondant' s retaliatory· behavior. The investigatory meeting wa:s scheduled for December 22j 

2022 but was held virtually on January 19, 2023. Plaintiff claims, that during that meeting, he 

was told.to provide a psychological evaluation bf February 10,2023, a11d report to work .al'. h.e 

will be terminated. Plaintiff claims that this was the.underlying basis for the ex parle application. 

Defendant, irt opposition. to Plaintifrs OSC, claims that Piaintiff obtained an imprpper 

Temporary Restraining Order ("TRO") because Defendant was not .given an :opportunity to 

oppose the TRO on February IO, 2023, the daythalthe OSC was signed. As a resuh, Defendant 

states the hospit~l has be;:en severely har~n:ed not mily by the expense of defending. this case,:but 

also by Plaintiff's disruptive behavior inch.1diitg h1:1,rassment towards h9spital staff·and his social 

media .Presenqe, which: has expos~d the hospital t9 scrntiny from the· medical cominl.inity and 

negative. pub ft city. 8 Moreover, Defendant contend~· that there was.no imniinerit threat to 

Plaintiffs life on February 10, 2023, the.date the tilO was granted, or now. 

Defendant argiies. that P1ainti:ff's.Labor Law§ 740 claim has little.chMce ofsuccess·on 

the merits becaus·e no adverse ot retaliatory actions have be.en taken by the hospital against 

Plaintiff. Defendant denies that it has threatened to terminate Plaintiff. Defendant claims that it 
fo1s repei'!,tedly invited Plahitiff to teturn to work with the.proviso. that he submits to :a 

psycho! ogi cal exam. Defendant -also informed Plaintiff that rfhe .failed to tettrrn ot secure an 

accqmmodELtion that he may ultimately be deemed to have abandonecl his: position.9 

Defendant c.ontends tbat the investigatory1i1eeting, scheduledforDecember22, ·2022, lhat was· 

referenci:;dinthe.Complaint has concluded and that Plaintiff is.still art employee .. 

6 {NYSCEF Doc No; 11, 64, 78, Pfaiiltifr s email to hosp.ital). 
7 (NYSCEFDoc No. 80, 81, eiriails dated l L7.22 and 11.8.22). 
8 ·(NYSCEF Docs No..49.,. 50, 54, Deferidailt'•s; menio .ciflaw in opposition; Hoey affirmation in opposition.: ·Hoey 
exlii~ii 4 - Zyv,;iec Tweets). . . 
9 (NYSCEF Docs No. s2; 53, Hoey exhibit 2- letter dated 2,9.23; Hoey exhibit 3- emaH date.cl 2.1023). 
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Defendant disputes Plaintiffs retaliation claims and contends that it did not 
receive notice of the October incident from Plaintiff until November 6, 2022, afterhe became 
aware that he was under irivestigationfor his alleged unprofessional behavior·on November 4, 

2022.' Defendant also claims thatPlain:tiffs colleagues, who were e'ither present orcontacted by 
Plaintiff,1nainta1n thatthetimeline and accounts of the incidents did not occur in the manner or 

circumstances as described by Plaintiff. 
In addressing the October incident, Defendant states that in the early hours of October 25, 

2022, there. was a disruptive patient in PEDs, Defendant states that the patient made threats, and 
hospital security responded and intervened: Defendant concedes that Plaintiff called the police 
who responded but Defendant claims that hospital security did not enable the danger since 
Patiertt X was escorted off the premises and no one was touched or injured by the patientand that 

Patient X has riot returned to the hospital. Defendant claims that there is no record thatPlaintiff 
sought to have the patient admitted fonnental health reasmis and thatthe only report filed that 
night Was by a security officer. Defendmit submits an email statement from Dr. Clrnrishma 
Pothuri, dated November 8, 2022, sentto Dr, Krata detailing the incident. In her statement, Dr. 
Pothuri states· she was present in PEDs assisting a patient when she heard an argutnerttgoing on 
in the hallway between Plaintiff, PatientX, arid secutity personnel. Dr. Pothuri states that Patient 
X was yelling and making threats, and that a11other doctor, Dr. Tolbert, came over from the adult 
emergency department and tried to deescalate the situation, tono avail. Dr. Pothrui states thatshe 
and.Plaintiff followed Dr. Tolbert back to the.adult emergency departmentside,.wherein Dr. 
Tolbert began looking up Patient X's chart, which showed a documented history of aggressive 
behavior. Dr. Pothuri states that Plaintiff then called the police requesting to press charges on 
Patient X for threatening his life. At this point, Dt. Pothuri states that there were already· several 
police officers in the emergency department who went to the pediatric side and removed Patient 

X. 
Defendant al so.submits an affidavit ofJ ohrt Quinn, Senior Director of the Security 

Department, who discussed the security protocol that the hospital takes to keep staff and patients 
safe from threats of violence in general. He specifically highlighted the use of "code green"' 
buttons on phones located throughout the hospital. He stated that the buttons.can be pressed by 
employees to inform security that they are in physical danger. Quinn claims that no code green 
was ever activated on the date of the October incident in response to Patient X's behavior; nor 
had the security department received any reports aftet October 25; 2022, that Plaintiff had any 

further problein with Patient X or felt threatened by any othetpatient. Furthermore, in reviewing 
the incident report that was p1·epared by an on .. dilty security officer, Quinn states that the security 
department :acted within protocol by resporic:li11g right away and attempting to remove the patient, 
who ultimately was removed by the police. Furthermore, Quinn states he has personally checke.d 
the records and. there have been no fµrther sec:U:ri ty ind cl.en ts involving Patient X; who has not 

hee11 hack to the hpspital. 
Defendant claims tha(Pla:intiff did not ask leave on November 4; 2022, due to illne$s but 

because he.was upset after he received a rejection from another residency program and 

5 
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further sribmits:.affidayit~- from ~h~ following people who·_ were present and-.or parti.cipated in the 

actio11sleading up to and during theincidents mentioned iii the Complaint: Dr. Amanda Gordon, 

Dr. Lewis Krata,.and ik Louisd.on Pierr~ .. In hi~ affidavit. Dr; Krata, an Attending Physician-artd 

the P1~ogram Director o-f the Pediatric Residency Program atthe hospital, stµtes thafhe has 

partici pf!,ted irt the· hiri:ri~ and supervision of Plaintiff and that his record at the hospital has been 

.spotty-and difficult. Dr·. Krata states that Plaintiffs attendance.and.reliability has be~n a 

consistent problem since July 2020, when he was. hired, as. he has requested and been granted. 

multiple le~ves of extended absences from the Program, to allow him to address physical and 

mentafhealth issues. In.~ddition to his excused absences; Dr. Krata states.:that Plaintiff has called 

in sick.many times and was on se_veral occasioi1s·"no tail/no show,"which placed immense 

·-strain on his fellow residents who would. have to take 011 ~mexpe~ted additionalshift:s- to cover 

Plaintiff's work at1.d patients. Furthermor~. Dr, Krata claims·thaton several occasions· in 2020 

and202l1 Plaintiff engaged in unprofessional behavior vilwn he m~de very offensive cortunents 

to hi$ fellow residents. which.resulted in a written ·¢omplaint sign~d by the_ .entire sec0.nd-year 

.residents' class in· July 2021. to· Dr. Krata states that this complaint was not made based on 

Plaintiffs religious or other beliefs but becausetlie·tesidents were.complaining about Plaintiff's 

offensive speech and di$rt.lptive·.behavior·and that Plaintifr"was given a warning abouthis 

behavior shortly after the complaint wa,s received_ as well as subsequent warnings regarding his 

attendan~e. Dr. l(:ratastates that because of the i1Umber of his absences Plaintiffwas allowed to 

continµe in the Residency Program but was required to repeat his first year and during his secM.d 

year, Plaintiff has continu~dto call outan.d fail to showt1p for shifts although less frequent~y 

than -in 202-l. Dr; Krata states Plaintiff did not complain .to. p.im ab~ut PatientX or about feeling 

unsafe until after Plaintiff was reported by Dr. Gordon as having been unprofessional towards 

. h¢r on Noveinber 4, 2022. 
With respect to theNovemher4, 2022, incident, Dt. Krata states that Dr. Gordon 

contacted him to report that there was an htcident on the .Pediatric Intensive Care Unit ("PI CU'') 

wh¢l'ein Plaintiff went to-attending physician Dr. Pierre clahning that heJuid to leave: pdor to the 

end of his shift, and after Dr. Gordon went to Pl CU to relieve Plaintiff, he raised his.Voice; and 
rf!fused to provide her wit.ha sign out record for his-patien.ts. before leaving. Dr. Kata.states_ he 

received an emailfrom Dr. GordononNovember 51 2022, whereii1.otherstaffers were also 

copied, coinplaining aboutPlaintiffs behavior on November 4, 2022. Subsequently,.Dr. Krata 

states that he then investigated the incident and requested statements: and had follow -up_ calls 

from Dr. Gordon and Dr. Pierre. Dr. Ki.·ata claims that he is not aware of any formal comph~int 

about the October 25,,_2022,_.incident. being made through any of the hospttal's reporti11g systems,, 

nor· were any made- to-him, and.that he only-became a-W.~re of Piaintiff'·s· safety concerns ~fter 

receiving his No vein ber 6, 2022, email. Afterwards, Dr; Krata. states he requested the submitted 

stat_ement frori1 Dr. P·othur.i detailing th.e October 25, 2022; in:cidertt. 

10 (NESCEF Doc No. 59., J:<:i'ata exhibit A- cl~ss letter (Plaintiff's fellow Residents expressed co_ncems and issues. 
with Plaintiff .indu'ding-his repeated· absen~e:s, negative =comments made 11bout foreign m¢d ical graduate~, offensive. 
corilinertts about honic,sexliality, d·istespec:tful_treatmertt·ot'temale staff, and oilier racist or inappropriate-remarks 
made.to his peers). · · 
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Dt Gordon states in her affidavit, thaton November 4, 2022, she was notified by Dr. 

Pierre that Plaintiff, who was covering the PICU, was unable to finish his shift, and his 24-hour 
call later that night. Dr. Gordon states that when she we_nt to relieve Plaintiff and ask for his sign 
out sheet, which is required ofphysicians atthe end of their shifts fot the next physicians to have 
during their shift, Plaintiff began to berate her before picking up another sign out sheet and 
throwing itat her. The follo\v:ing day, on November 5, 2022, Dt. Gordon sent Dr. Krata and 
other hospital leadership ah email -regarding Plaintiff's behavior. 11 

II1 Dr. Louisdon PieITe' s affidavit, he states that on November 4, 2022, incident, Plaintiff 

approached him in his office and was distraught because he was rejected from another residency 
program, and he did not feel fit enough to finish. his shift. Dr. Pierre claims that Plaintiff did not 
mention any safety incident or anything about a violent patient. Dr. Pierre claims that While 
Plaintiff was upset and acting agitated, he did not appear to be physically unwell. Also 
subniitted is an e-mail from Dr. Pierre to Dr. Krata dated November 4, 2022, in which he states 
that Plaintiff was distraught, and he was penni tted to leave after he disclosed that his transfer 
application to a family medicine program in North Dakota was rejected and that he. could not 

continue working his shiff.12 

Defr:ndant also argues thatPlaintiffcannot establish irreparable hann because underthe 

law,although loss of employment is most likely to cause severe hardship, itdoe:s not cat.1se 
irreparable dmnc1.ge. Defendant claims that in a recent interview, Plaintiff openly admitted that he 

is not taking leave be:cause of some alleged fear forhis safety but because he objects to the 
hospital 1s treatment oftransgenderyouth highlighting that false.facts were used to obtain the 
TRO.13 Furthermore, Defendant states that the balance of equities is in its favor as Plaintiff will 
still have his lawsuit and will be able to litigate claims against the hospital without the 
injunction. 

At the outset, the Court notes that procedurally, this order to show cause fot injunctive 
relief was problematic and should not have been granted since Plaintiff did not provide 
supporting documents such as an affidavit from Plaintiff or an affirmation in support by 
Plaintiff's attorney setting forthimmediate or irreparable harm to Plaintiff, at the time the OSC 
was submitted,. and failed to comply with notice requirements. Pursuant to CPLR § 631 l(l ), in 
general, a prelimina1y injunction·rnay be granted only upon notice to the Defendant, A temporary 
restraining. order, however,. may be granted in the interim without notice pending the heating for 

. . . 

a prelirriirtary i1ijliriCtion when it appears that immediate and irreparable injury, loss or damage: 
will result unless the Defendant is restrained before the hearing can be had ( CPLR § § 6301 mid 

63 13 [a]). Any· application for tempotary injunctive relief shall contain, in part,.· an affirmation 
demci11strating there Will be significant prejudice to the party seekh1g the i·estraining order l?Y 
giving notic:e(see Uniform Civil Rules§§ 202.?[fJ and 202,8[e]) .. m the ab.sence ofa showing of 
signifo::~t prej udic;e; the affirmation must demonstrate tha,t a good faith effort .has· beei1 iriade. to 

1.1 (NYSCEF boc No. 62, Krµ,ta exhibit D - Oordon statement). 
12 (NY CEF Doc No. 70, Pierre exit ibit A - em.ail dated 11,4.22,). 
13 (NESCEF Doc No. 49, Def1:indant's memorandum in opposition at.3). 
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notify the party, against whom the temporary restraining otcleris sought, of the time, date and 

place that the application will be made in amarmer sufficient to pennit the party an opportunity 

to appear in response to the application (Id). 

·Here, Plaintiff's.February 7, 2023, application seeking an exparte TRO, was initially 

rejected pursum1t to Uniform Civil Rules §202.7 (f). On February ld, 2023, Plaintiffs attorney 

re-submitted a copy ofthe originalapplication, with an attached email also dated Februmy 7, 

2023, notifying the Defendant that an application would be filed on February 9, 2023. No new 

11otice was issued when the OSC was resubmitted and signed on February 10, 2022. Even if 

Plaintiffargued that no notice was necessary, Plaintiff has failed to demonstrate that he would 

suffer significant prejudice by givingnotice,since the only document submitted in support of the 

application was the affirmation in good faith which set forth bare coilclusory factual allegations 

and did not prnvi de any substantive arguments or law to demonstrate Plaintiff's entitlement to 

injunctive relief at the time it was presented for signature. Moreover, temporary injunctions 

involving labor disputes may only be granted after a hearing which meets requisite statutory 

requirements (CPLR §6313($.); Labor Law § 807). 

Assuming arguendo, thaUhe February 10, 2023, ex parte application was proper the 

Court will next consider on substantivegroundswhethet Plaintiff has satisfied his burden to 

establish entitlement to continued injunctive relief. The .purpose of a preliminary injunction is to 

maintain the. status quo, nouo determine the µltimate rights of parties on the underlying action 

while an action is pe11ding; (Zheng v City• of New York, 19 N. Y. 3 d 5 5 6. [2012]; Shake Shack 

Fulton Street Brooklyn, LLC v Allied Property Group, l 77 A.D .3 d 924 [2d Dept. 2 019]). 

Preli1illnaty injunctive relief is a drastic remedy which will not be granted unless .a clear right 

thereto is established under the law and the undisputed facts upon the moving papers, and the 

hurden ofshowing m1 undisputed right tests upon the movant (ShakeShack Fulton Street 

Brooklyn, LLC at927; Saran v Chelsea GCA RealtyPartnership; L.P., 14KA.D.3d 1197 [2d 

Dept. 2017]; quoting Hoeffner v John F. Frank; Inc., 302 AD.2d 428, 429-430 [2d Dept. 2003]). 

. To establish entitlement to a preliininary injunction., the movant must establish (1) a 

likelihood of success on the merits, (2) i1Teparablehatm in the absence on an injunction, and (3) 

a balance of the equities in favor of granting the injunction (Stockleyv Gorelik; 24 ADJd 535 

[2d Dept. 2005]; Aetna Ins. Co. v Capasso, 75 N.Y.2d 860 [1990]). To sustain its burden of 

demonstrating a likelihood of success on the merits, the movantmust demonstrate a clear right to 

relief whi~h is plain from the undisputed facts (Matter a/Related Props:, Inc. v Town/Vil. of 

Harrison, 22 A.D.3d 587, 590 [2d Dept 20051). Furthermore, the prospect of irreparable harm 

must be imminent,not remote, or speculative (Family-Friendly Media, Inc. v Recorded 

Television Network, 74 A.D.3d 738 [2d Dept. 2010]; Golden v Steam Heat, 216A.D.2d 440 [2d 

Dept 1995]). In general, economic loss, which is compensable by money damages, does not 

constitute irreparable harm (Family-Friendly Media at 739; EdCia Corp. v McCormack; 44 

A.D.3d 991 [2d Dept. 2007]; Stewartv Parker, 41 A.D.2d 785 [3d Dept 1973]} The existence 

ofan issue of fact shall not in itself be grounds for denial 9fthe motion (see CPLR § 63l2 [ c J; 
Winzelbergv L319 50th Realty Corp., 52A.D.3d 700 [2d Dept 2008]). Additionally, absent 

8 
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extraordinary cii·cumstances, aprelimitiary injun,cfi9n will not isstie where to· do so would grant 

the movantthe ulti m:ate relief to which he or she would be. entitled. in a final judgment (Zoller v 

HSBC Mortg. Co1p, (USA), 135. A.D .3d 932 [2d Dept. 2016]; SHS Ba_isley, LLC, v _Res Land;. 

Inc., 18 A.D.Jcl 727 [2dDept 2005]). 
Here, with respect to a deteimination of likelihood of success on the merits the Court 

finds thl:!-t issues of fact have been: raised with respectto the un:deriying action regarding 

Plafotiffl.s claims of retaliatory behavior by the Defendant and the parties claims on how th(;: 

incid~n.ts .occurred. Accordingly, the lik~lihood of success on the merits must be determined by 

the trier of fact. 
However, with respect to the sec on\'.! prong of the test for a preliminary injunction, 

Piaintiff has not demonstrated in'.eparabl~ 'hann ·in-the absence of an itijunctio·n since .Plaintiff has 

failed to demonstrate by undisputed facts within the moving papers.that entftlem~nt to 

employment is a clear right established under the la:w~ Plaintiff cla_ip-is that without an injunction, 

Defendant will ·temiinate. Piaintiff' s Reside1icy and ·salary- if-he does not return to wo_rk, thus 

prevei1ting Plahitiff from having his own medical practice ih .the future. These claims are wholly 

speculative and conclu_~o.ry, anq therefore in~ufficientto satisfy the burden of-demonstrating 

-irreparable injury (see Khan v State Ur,iverS.ity of New York Health Science- Center at Brooklyn; 

2.71 A.0,_2d 656 [2dDept. 2000]) (in which the lower court's preliininaty injunction was 

reversed wherein a univeq;ity e111ployee,so_µght fo en:joiti the· ,wiversity from takin,g ;:my· 

retaliatory action against him including termination because it would financially harm plaintiff 

·and cause them t.o have td move back to Australia), Additionally J e<;:onomlc loss, which is 

compensable by li'ioney·-damages, does not constitute irreparable. harm since ·Plaintiff may seek 

redress in the form ofreinstatem.e11tartd back pay ifhe prevails on the merits of a termination 

clainL Moreover;: Piaintiff has failed to establish that Defendant has·.or is about to do an act thi;J.t 

is violative of his" rights. or if committed the· Defendant's actions would cause ·Plaintiff irreparable 

harm as Plaintiff has not Submitted any evidence showing that Defendant has taken any action to 

potentia.liy terminate his employf.n~nt nor has Pfaintjffestab.lished that he is in imminent dahg~r 

of suffering physical harm. Nevertheless,. Plaintiff may still seek relief for his claims withoi.tt a 

preliminaryinj_unction. 
The Court also finds that Plaintiff"hasnot satisfied th~ third prong ofihe test fora 

preliminary injunction establishing that the. balance of equities weighs in his favor. Plaintiff 

in:sfats· that without an injunction h~ will be forced to return to work where; he fears . .for his s_afety, 

or he will be deemed to. have resigned from his Residency program, however; Plaint1ffhas not 

esta,blishecl how the i:solated incident in. October 2022 continues to be a-threat to his safety. 

Plaintiff has 'a,lso failed to establish that Patient X has· been in or near the-hospital since the 

October incident. Defendant has submitted affidavits stating that Patient X has not returned to 

the hospital sirn;:e th~ date of the incident and has also shown that the hospital iinplenients 

various safety procedures as well as employs ·security personnel to keep staff and patients safe 

. from threats of violence. Ad.di tionally ,. the Court finds that granting a pr¢lim:inary injunction at 

this- stage would ultimately g_rantPlaintiff the-relief soµghtin this actipn which includes 

[* 9]
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determining th~t there ha:s.-been :r.etaJ,iation ·and enjoining Defendarjt from taking: any action with 

respect to Plaint1f-Ps employment. Thus, the Plaintiffhas failed to establish two of the three 

criteria £or granting injunctive relief. 
With respect to that branch of Plaintiff 'smotion seeking to enjoin Defendant from 

destroyh1g or altedng anr or all records or communications by or about Plaintiff as well <1.s 

-providi_ng Plaintiff with access to·t1is work e-mail, the Court agrees that measures are necessary 

to e11Sure that documents, potentially pertaining to the underlying matter, are. protected so that 

Plaintiff .can proceed on his clai:rp,._ 
.Accordingly, it is.hereby, 

ORDERED, that Plaintiffs motion is grant~d only to the exte.ilt that Defendant is 

enjoined from destroying or alteri_ng any or allrecords and communications b,y. or about Plaintiff, 

· fat purposes of retrieving necessary documents for this action.· Furthe:rmore, Plaintiff as a 

tesident of The Brook lyrt Hospital is entitled to continued a9cess to his work email account.. 

·rhis constitutes the decision and order of the. Court. 

10 

Hon. Ingrid Joseph 
Supreme CouFt Justice 
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