
Armer v City of New York
2023 NY Slip Op 33105(U)

September 8, 2023
Supreme Court, New York County

Docket Number: Index No. 156328/2022
Judge: Arlene P. Bluth

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New

York State Unified Court System's eCourts Service.
This opinion is uncorrected and not selected for official

publication.



 

 
156328/2022   ARMER, DOUGLAS ET AL vs. CITY OF NEW YORK ET AL 
Motion No.  002 

 
Page 1 of 5 

 

 

       

   
 

 The amended petition is denied as moot.  

Background 

 This dispute concerns the various executive orders that permitted the use of public spaces 

by restaurants and bars.  This program, referred to as New York’s Temporary Open Restaurant 

Program (‘TORP”) or outdoor dining, was initially designed to assist bars and restaurants which 

were then struggling to cope with the effects of the COVID-19 pandemic. Petitioners 

commenced this proceeding to challenge respondent’s executive orders upon which TORP 

operated.  
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 This Court previously granted petitioners’ motion for leave to amend their petition and 

for a temporary injunction preventing respondent from relying upon Executive Order 459 to 

support TORP during the pendency of this action (NYSCEF Doc. No. 78 at 14).  This Court 

observed that the justifications for the subject executive order cited by respondent were 

inapplicable (id. at 10).  The Court concluded that there was no emergency, at least as defined 

under the Executive Law (and particularly section 24), to support the temporary suspension of 

certain laws necessary to allow outdoor dining (id. at 9).  

 Subsequently, the City enacted legislation (Local Law 121) that provides for outdoor 

dining (NYSCEF Doc. No. 87).  Respondent also insists that it let the applicable executive orders 

expire and so this proceeding is now moot.  

 Petitioners contend that this proceeding is not moot although they acknowledge that the 

mayor failed to renew the challenged executive order at issue in this case. They complain that the 

new law authorizing outdoor dining, Local Law 121, permits TORP to continue without a lawful 

environmental review. Petitioners point to a decision from another justice in New York County 

Supreme Court in 2022 that involved whether SEQRA (an environmental statute) applies to 

TORP.  

 They maintain that the proceeding is not moot and that this Court should “delimit 

executive authority in a manner which can inform the city's chief executives and put them on 

notice that our courts are a co-equal branch of government and shall enforce the law” (NYSCEF 

Doc. No. 89 at 9).  Petitioners insist that this is precisely the type of situation that is capable of 

repetition and will evade final review (factors to be considered as part of the exception to the 

mootness doctrine).  
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Discussion 

 As a preliminary matter, it appears that petitioners’ effort to file a new sequence number 

for their amended petition was rejected by the clerk’s office.  Rather than wade into the morass 

of the clerk’s office in an attempt to fix this issue, which will only delay this matter, the Court 

will decide this application under motion sequence 002. However, this decision should not be 

considered as an amended or modified opinion with respect to the opinion already filed under 

motion sequence number 002 as NYSCEF Doc. No. 78. 

 The central issue on this motion is whether the petitioners’ requested relief is moot. 

“Courts are generally prohibited from issuing advisory opinions or ruling on hypothetical 

inquiries. Thus, an appeal is moot unless an adjudication of the merits will result in immediate 

and practical consequences to the parties. An exception to the mootness doctrine may apply, 

however, where the issue to be decided, though moot, (1) is likely to recur, either between the 

parties or other members of the public, (2) is substantial and novel, and (3) will typically evade 

review in the courts” (Coleman ex rel. Coleman v Daines, 19 NY3d 1087, 1090, 955 NYS2d 831 

[2012] [citations omitted]).  

 Here, there is no question that the City enacted Local Law 121, which permits outdoor 

dining, and that the executive order that forms the basis of the amended petition expired. Local 

Law 121 is not mentioned at all in the amended petition. And no party argues that Executive 

Order 459 is being used to allow outdoor dining; in fact, Local Law 121 provides for a transition 

period for establishments that currently have outdoor dining as the permitting process in the law 

comes into effect. Accordingly, the relief demanded by petitioner is moot.  

 The question, then, is whether an exception to the mootness doctrine applies such that the 

Court could consider petitioners’ claims.  The Court finds that petitioners failed to satisfy the 
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standard cited above. The issue of whether respondent will rely upon the cited executive order, 

or a similar one, to justify outdoor dining is unlikely to recur because of the passage of Local 

Law 121.   And while the issue may be substantial and novel, the Court has no doubt that 

challenges will arise relating both to an executive’s reliance on Executive Law § 24 and outdoor 

dining. There is little chance such actions would evade judicial review. 

 This analysis also highlights additional reasons why this Court finds that the exception to 

the mootness doctrine does not apply in this situation.  Petitioners ask this Court to set some sort 

of limit on executive authority. But, in this Court’s view, that would amount to an impermissible 

advisory opinion.  What would be the limits or confines of such a decision?  If it were to apply 

only to the outdoor dining executive orders, then that would serve little purpose given the 

passage of Local Law 121.  If petitioners seek a broader declaration about the limits of executive 

power more generally in the context of an emergency1, then that is well beyond the scope of this 

proceeding or this Court’s role.  Such a theoretical discussion is better suited for a law review 

article.  

This Court can only decide the cases and controversies before it—not some imagined 

future situation in which Executive Law § 24 might be invoked.  This Court has no doubt that 

when, and if, such a circumstance arises, there will be many challenges to those executive orders. 

A Court will have to evaluate such an order under the facts and circumstances then present; this 

Court cannot predict the future. Here, petitioners admit that the legality of Local Law 121 is not 

before this Court (NYSCEF Doc. No. 89 at 12).  Because the executive order that was before this 

Court is no longer in effect, this proceeding is moot.  

 
 

 

1  Petitioners’ memorandum of law insists that “if times radically change and a new emergency executive order is 

required, this court's guidance will be most critical in setting its lawful parameters and elements” (NYSCEF Doc. 

No. 89 at 12).
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Accordingly, it is hereby 

ADJUDGED that the amended petition is denied and the petition is dismissed, without 

costs and disbursements to respondent. 
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