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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: _HON. LESLlE A. STROTH __ PART 12
' Justice ‘ S
i , X INDEXNO.  _ 150364/2020
RIAN MACNAIR, JANINE MAGNAIR, | - ‘ 06/01/2023
Plaintiff S .. MOTION DATE 06/01/2023
ey MOTION SEQ. NO. 001 002
11 MADISON AVENUE OWNER LLC, LLC, SL GREEN
REALTY CORP., PGIM REAL ESTATE FINANCE, LLC, ' -
STRUCTURE TONE e, o AMENDED
: ' T . DECISION + ORDER ON
Defendants. - o MOTION'
X

The following e-filed documents, listed by NYSCEF document number (Motlon 001) 34 35, 36 37, 38,
39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 90, 91, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109,
110, 111, 112, 113, 114, 115, 116, 117, 118119 120 121, 122 123 124 125 126, 127, 128, 129,130,

. 131, 132, 134 136

were read on this motion toffor . JUDGMENT- SUMMARY

The follownng e-fi Ied documents Ilsted by NYSCEF document number (Motuon 002)-50, 51 52, 53, 54,
55, 56, 57, 58, 59, 60, 61,62, 63, 64, 65, 66, 67, 68, 69 70,71,72,73, 74 75,76, 77, 78 79 80, 81, 82'
83, 84, 85, 86, 87, 88, 89 92, 93, 94, 95, 96, 97, 98, 133, 137 .

were read on this motion to/for Co JUDGEMENT SUMMARY

This actlon arises out of an mc1dent that occurred at 1 1 Madlson Avenue, ‘New York 10010

(subject worksxte) on October 18, 2019, when plamtlff Rlan MacNalr was allegedly mjured '

moving a cart down a concrete slope.

Rian MacNair (MacNair) and his wife, Janine MacNair (collectively, plnin‘ti ffs) now move

for summary judgment gsé‘gainst defendants, 11 Madison Avenue OWner, LLC; SL Green Realty

Corp.; and PGIM Real Estate Finance, LLC (collectively, defendants)!, on their Labor Law §
) . . v \ »

240(1) and their Labor Law § 241(6) claims premioed upon alleged violations of Industrial Code

v

_ 1 The action was discontinued agamst Structural Tone, LLC a construction company, in September 2020, but the

captlon has not yet been amended to reflect the discontinuance.

2 The decision and order is amended only to the extent of omitting reference to Labor Law § 240(6) on pages 10
and 13, which was a scrivner's error, and exchanging it with the correct provision, Labor Law § 241(6).
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7§ 23-126(5) and 23-1.5()(3). Defendants oppose and éiossshove for an arder grating thems
summary Judgment dlsmlssmg plamt1ffs complamt in its entlrety For the reasons set forth below,
plamtlffs motion is granted and defendants motlon is granted in part
L Alleged Facts’ - |

The subject worksite is .oWned by. 11 Madison Avenue Owner,SLLC and managed by SL
Green Realty Corp and PGIM Real Estate Fmance, LLC Defendants contracted thh non-party
KONE, an elevator engmeenng company, to perform an elevator modermzatlon project at theA
subject worksite. MacNalr was employed by KONE asaLocal'l Elevator Mechanic’s Helper.

MacNair was tasked thh takmg large amounts.ofelevator debns in a cart down a concrete
ramp located at the subject WOrksite for disposal. KONE contracted yvith n’on—pafty Five Star Carts |
to provide the cart at issue While moving a 'caxt ﬁlled with elevator debt'is doyvn the concrete
ramp, MacNair m_]ured his left knee MacNair alleges that he felt the cart go out of control and .
tried to stop the cart from rollmg mto c1ty pedestrian trafﬁc at whlch point his i mjury occurred.
There are no dxrect wlt_nesses to the incident. MacNalr subsequently had knee surgery to repair a_
torn meniscus and now alleges .permanent physical' 'restrictions preventing'him from pursulng a
career as a Local 1 Eleyator Mechanic |

Plamtlffs Rxan MacNalr and Janine- Macl\lalr commenced this action in January 2020,
pleading causes of action pursuant to Labor Law § 200 240(1) and 241 (6), as well asa derlvatlve
clatm for loss of services. ]

I ' Analysns B |

It is well-establtshed that the "functton of summary Judgment is. ‘issue ﬁndmg, not issue

determmatlon " Assaf v Ropog Cab Corp R 153 AD2d 520 544 (1st Dept 1989) As such, the

_proponent of a motion for summary Judgment must tender sufﬁc1ent ev1dence to show the absence

150364/2020 Motion No. 001 &'002 . e . _ © - - Page2of14
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“of any material issue of fact and the right fo entitlement to judgment as a matter of law. divarez v

Prospect Hospital, 68 NY2d 320, 501 (1986); Winegrad v New York University Medical Center,
64 NY 2d 851A(l9'85)-._ Courts have recognized that summary judgment is a drastic remedy that
deprives a litigant of »their day in court. Therefore, “[o]n. ; motioh for summary judgment facts
must be viewed ‘in the llght most favorable to the non—movmg party.”” Vegav Restam Const Corp,
18 NY3d 499, 503 (2012), quotlng Ortzz v Varsity Holdmgs LLC, 18 NY3d 335,339 (2011).

- A. Plaintiff’s Mo_tron for Summary Judgment | .

1. Labor Law § 240(1)

Plaintiffs first move for summary Judgment pursuant to Labor Law § 240(1) Defendants

oppose. Labor Law § 240(1) states, in pertment part, as follows

All contractors' and owners and thenr agents...in the erection, demolition, repairing, altering,
painting, cleaning or pointing of a building or structure shall furnish or erect, or cause to be furnished
or erected for the performance of such labor, scaffolding, hoists, stays, ladders, slings, hangers,
blocks, pulleys, braces, irons, ropes, and other devices which shall be so constructed, placed and
operated as to give proper protection to a person so.employed.

Liability under Labor L_aw.'§ 240(1) is.imposed for “contemplated hazards . . . relate(l to the effects
of gravity where protectlye devices are eallecl for ,either because of a difference between the
elevation. level of the reouired work and a lower level or a difference between the elevation level
where the worker is posrtloned and the hlgher level of the materlals or load being h01sted or
secured.” Melber-v 6333 Main St., Inc., 91 NY2d 759, 762 (1998), quoting Rocovich v Consol
Edison Co., 78 NY2d 509 514 (1991).

The statute imposes absolute 11ability upon owners, contractors atnd the.ir agents where a
breach of the statutory duty to proyitle' proper. i)rotection'to an employee proximately causes their

injury. Gordon v.'Easte\rn Railway Supply, Inc., 82 NY2d 555, 559(1993); Ross v Curtis—Palmer

2 The Court will address defendants’ separaté motion for summary Judgment dxsmxssmg plamtlffs Labor Law §§
200, 240 (1) and 241(6) claims at Sectnon 11 (B), infra.

150364/2020 Motion No 0018002 o ) ‘ Page 3 of 14
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" Hydro“Elec Co., 81 NY2d 494, 500 (1993); Rocovich v Consolidated Edison Co, 78 NY2d 509,
- 513 (1991). It is well established that “an accident alone does not establish a Labor Law § 240(1)
violation or causétion.” Blake v Neighborhood Hous. Servs. of NY City, Inc., 1 NY3d 280, 289

(2003). Rather, a pIairitiff must demonstrate failure to provide any safety devices or that a safety -

mechanism failed in brder to establish liability pursuant to Section 240(1). See id.
i. Elevation Differential

Plaintiffs argue that defendants yiolated Labor Law § 240(1), asserting that the subject

ramp was an elevation-related hazard for which no safety devices were provided. They argue that

the plaintiff’s injury ﬂ'owedv directly from the appﬁca’tion of the force of gravity to the cart and,

therefore, constituted a gravity-related risk. In support of their motion, plaintiffs submit, inter alia,

a photograph of the subject rarhp (NYSCEF Doc. No. 47), MacNair’S déposition transcript .

(NYSCEF Doc. No. 46), the deposition treinscript of SL Green’s Senior Property Manager Jennifer

Ciccotto (NYSCEF .Doc. No. 101), ahd an affidavit of Dean Cribbin. Jr., plaintiff’s co-worker at ‘

the subject worksite (NYSCEF Doc. No. 49). .

In opposition, defendants argue that Labor Law: § 240(1) does not apply here because »

MacNair’s injuries did not result from an elevation-related hazard. Defendants submit, infer alia,

photographs of the :subject ramp and Five Star carts (NYSCEF doc. no. 63), excerpts from

MacNair’s depositioﬁ transcript (NYSCEF doc. no. 96), and excerpts from SL'Green’s Senior '

Property Manager Jennifer Cicéotto’s deposition transcript (NYSCEF doc. no. 101). To further
bolster their position, defendants submit the affidavit of Licensed Professional E’r_xgineér Vincent
Ettari (NYSCEF doc. no. 108), in which he attests that‘t'he.,r_a_mp in question complied with all

applicaBle chés and that the grade of the ramp is shallow, with a ge'ntle slope of 9% to 12.5%.
isossuzozo.Motion No. 001 &ooé . ‘ . A , : : Page 40114
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‘building codes is not dispositive of whether the injury is gravity related.

TNDEX NO— 150304712020

Defendants further allege that pushing‘a-cart down a ramp is an ordinary task that does not fall-

‘within the speciﬁc class‘o'f special hazards covered nnder the Labor Law

Itis clear from the evidence adduced such as the photograph of the ramp and the deposition
tesnmony of plamtlff that the ramp contains a significant elevatxon dlfferentxal Labor Law §
240(1) does not require that an lnjury result from a particular hexght to be gravrty related, and the

ramp at issue presents a sufficient elevation differential. For example, in Ali v Sloan-Kettering Inst

for Cancer Rsch, the First- Department held that injury resulting from an air conditioning coil '

falling off a dolly was.subject to Labor Law § 240(1). See A_li v Sloan-Kettering Inst for Cancer

. Rsch, 176 AD3d 56_1 .( st Dept 2019)l The court stated, “even rn falling a relatiVeiy short distance,

plaintiff’s injury resulted from a failure to provide»protection required by Labor Law § 240(1)
against a risk arising from a signiﬁcant eleyation differential.” Id. Thus, the purported expert
affidavit offered by defendants attesting to the low grate of the ramp and compliance with relevant

Rather, the ramp’at issue (and the ground over which it spans) presents an elevation
dlfferentxal and the momentum of the. cart in thlS case was the dlrect result of gravity. Here, the

combmed weight of the devxce and its load and the force it was able to. generate over its descent

allegedly caused MacNair’ s injury, thereby fallmg under the purview of Labor Law § 240(1) '

McCaIIzster v 200 Park, LP, 92 AD3d 927 (2d Dept 2012).
ii. . Safety Devnce
Defendants also argue vthat they did not fail to provide MacNair. with a safety deviee that
would have prevented his i mjury in contraventxon of Labor Law § 240(1). Defendants maintain
that there is no safety device that could have been provxded to MacNanr for the ordmary dangers

of pushing a cart down a ramp In turn, plaintiffs posrt that a safer means of completing the subject

A3

160364/2020 Motion No. 001 & 002 Co A : ' ) Page 5 of 14
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/
task existed, such as us‘iug a truck that eould have 'a_{)oided thefuse of the ramp or ensuring that the
wheels on the cart were not 'sticky and '.inoperative, and that defendants thereby failed to give proper
protection to l\/laeNair. - . |
The case Lahdz’ v LS:DS Willr‘am St., LLC, l46 AD3d 33 (1st Dept 20 16) is' instructive on this

point. In Landz, when the plamtlff was operatmg a motorlzed pallet Jack down a ramp, he

unsuccessfully attempted to use the brake on the jack, which then ran over hxs right foot The Court

held that the jack’s breakmg mechanrsm was insufficient to provide protection against the gravnty-

related risk inherent in trausporting a heavy' load down a ramp. See Landi v SDS William St., LLC,
146 AD3d 33. Slmllarly, in Aramburu v Midtown W. B, LLC 126 AD3d 498, 499 (lst Dept 2015),
the plamtlff was wheehng a heavy reel of wrre down a ramp when he lost control of the reel, which
consequently rolled over his shoulder and neck In that case, the Court found that the plaintiff was
entitled to partlal summary judgment, given the ev1dence that no dev1ces such as pulleys or ropes,
were used to prevent the accident. |

Here, plaintiff eStaollshes that his injuries are a direct consequence of the failure to provide
a safety device, such asa break mecha_nism, pulley, or operable wheels, against the risk inherent
in pushing a heavy cart down a ramp. See Runner v New York Stock Exch., Inc., 13 ’NYild 599, 603
(2009). Accordingly, plaint_iff has 'estahlished his prlirla facie. rlght to summary judément as to

liability on his Labor an § 240(1) claim. Moreover the‘activ_ity of an employee working with'a

~ cart contammg heavy materlals being transported on a constructlon site is considered the kmd of

foreseeable risk within the contemplatlon of Labor Law § 240(1) See e. g McCallister v 200 Park '

LP, 92 AD3d 927 (2d Dept 20_12). In turn, defendants fail to raise a triable issue of fact as to
plaintiff’s Labor Law § 240(1). Accordingly, plaintiffs’ motion for. summary judgment with

respect to their Labor Law § 240(1) claim is granted.

150364/2020 Motion No. 001 & 002 . ' . Page 6 of 14
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2. Labor Law § 241(6)

- Plaintiffs also ‘move for summary judgment under Labor Law § 241(6), allegmg that
defendants violated Industrlal Code §§ 23-1.28(b) (““Hand-propelled vehrcles”) and 23-1.5(c)(3)
(“General responsibility of ;e_mployers. — Condition of equipxn_ent and safeguards” 3, Defendants
oppose. | . | | |

Labor Law § 241(6) places a nondelegable duty upon owners and general contractors, and
thelr agents to comply w1th the specrﬁc safety rules set forth in the Industrial Code. Ross v Curtzs—

Palmer Hydro-Elec Co ‘81 NY2d 494 (1993) at 501 -502 Accordmgly, to support a cause of action

~ under Labor Law § 241(6) a plamtlff must demonstrate that his or her injuries were proxunately

caused by a v1olat10n of an apphcable Industrial Code provxsxon given the c1rcumstances of the
acc1dent Id at 502, Ares v.State, 80 NY2d 959, 960 590 NYS2d 874 (1992); see also Adams v
Glass Fab, 212 AD2d 972 973 (4th Dept 1995) |
i. Hand-Propelled Velucles _ .
The first provxslon at issue is entitled “Hand-propelled vehicles,”12 NYCRR § 23-1.28(b),
and provides, in part, “[w]heels of hand-propelled vehxcles shall be maintained free-runmng and
well secured to the'frames of the vehicles...” This provision “specifically and c'oncretely requires

‘free-running’ wheels that are ‘well-secured.”” Freitas v New York Tr Auth, 249 AD2d 184, 186

e

- (1st Dept 1998). This is “a specific, positive command” that “can be relied upon as the source of

a non-delegable duty by the owner or general contractor owed to all workers performing

- construction chores on the premises.” Id. (citation omitted).

3 Plaintiffs do not move for summary judgment on their remaining Labor Law § 241(6) claims which are premised

upon alleged violations of 12 NYCRR § 23-1.7 (d) and (e)(1)-(2), 12 NYCRR § 23-1.22, 12 NYCRR § 23-2 l and -

Occupational Safety and Health Administration (OSHA) violations. ,
150364/2020 Motion No. 001 & 002 L . ) ' .Page 7o0f14
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" “Plaintiffs maintain that MacNair testified at his deposition that the wheels of the cart were

not free running and that they locked up while he descended the ramp, in _cqhtravention of 12

NYCRR § 23-1 .28(5)-, See e. g NYSCEEF doc. no. 46 at 61, line 2 (“Thé wheels were'brpken”); 93,
lines 3-9 (“I was going down the ramp and then where it happened, the dumbstgr started going out
of control when the wheéls started messing up”). MacNair also testified that the carts at the subject

worksite were in poor and inoperable condition. Plaintiffs further submit the afﬁdavit of MacNair’s

~ colleague, Dean Cribbin Jr, in which he éttests that: “I have been working at the jobsite for a few

years and have seen the condition of the dumpsters* has been pretty bad on some of them, the few

are hard to move beéausc't};e wheels lock up and I have seeri,ia few fé!l off befére.’_’ See NYSCEF

doc. no. 49.

In opposition, defendants contend that 12 NYCRR § 23-1.28(b) does ‘not apply to the °

subject incident. Defendahfé argue that MacNair’s testimony regarding the défeCt;ive wheels of the
cart in question is speculative because he‘was unable to identify theA exact cart used at the subject
worksite. However, defen;dé.nts do not submit any evidence in admissible form to controvert
MacNair’s deposition 'te_s;ti,mony or Mrl Cribbin’s afﬁdavi? in :which- they aver-vthat the wheels on

the carts are defective.

Plaintiffs have established their prima facie case that Industrial Code 12 NYCRR § 23-

1.28(b) was violated, namely, that deféndants failed to provide free-running: wheels that were

“well-secured” on a -hand-propelled vehicle, and theréfqre, -plaintiff is entitled to Summary

| judgment on such claixﬁ. v

4 Mr. Cribbin uses “cart” and “dumpster” interchangeably. Review of photographs of the carts demonstrate that the
cart can also be viewed as a dumpster. See NYSCEF doc. no. 106.
b

150364/2020 Motion No. 001 & 002 ‘ . Page 8 of 14
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il ”Gener'aﬂl- Res'bonsji—l;iii.t;of;Emploglers — Condition of Equipment and Safeguards’ ,

The second provision is entitled.“Genernl responsibility of employers - Condition of
equipment and safeguurds,A”IZ NYCRR § 23-1.5(c)(3), wh-gch provides that: “fa]ll safety devices,
safeguards and equlpment in use shall be kept sound and operable, and shall be 1mmed1ately
repaired or restored or 1mmed1ately removed from the job site if damaged.”

Plaintiffs contend that defendants’ failure to remove the 1nopera_ble carts was a violation of

12 NYCRR § 23-1. 5(c)(3) and proximatel:v caused plaintiff’s injury. Defenda‘nis counter that the

carts at issue do not qualify as equlpment” under 12 NYCRR § 23-1. .5(0)(3) and that, therefore
this section of the Industrral Code is 1napphcable

" The carts.herein-are considered-“equipment” pursuant to 12 N?CRR § §3—1.5(c)(3).'3ee
Sancino v Metro AT rahspt)rtation Auth, '1 84 AD3d 534, 535 (ist Dept 2020) '(holding thata wheeled
dumpster falls under the ourvieu/ of 12 NYCRR § 23-1.5[c][3D. Additionally, MacNair offered
»sworn testimony that t.hecart he was moving down the ramp nad inopérable wheels tnat caused it
to move out of control and seriously -injure.'him. Again, defendants fail to r)roffer admissible
evidence to contest MncNair’s’ first-hand acconnr sufficienr to raise a triable issue of fact."

Thus, defendants® failure to immediately remove the inoperable carts from service and

restore or repair them.r_esults in a violation of section 23-1.5(c)(3), and plaintiffs’ motion for

- summary judgment is granted on that portion of his Labor Law § 241(6) claim.

B. Defendants’ ‘Motion for Summary Judgment
Defendants separately move for summary judgment seekmg dismissal of plamtlffs claims

pursuant to Labor Law §§ 200 240 (1) and 241(6) and their claims for loss of services. For the

above-stated reasons, as well as the additional analysis bel_ow, defendants motion is granted in -

part.

150364/2020 Motion No. 001 & 002 - Co ’ ’ Page 9 of 14

9 of 14

E

|



NYSCEF DOC. NO 141

I NDEX NO. 150364/ 2020
RECEI VED NYSCEE: 10/ 27/ 2023

[* 10]

' Preliminarily, as the Court has aiready decided that plaintiff has established its entitlement .

to judgment as a matter .of law for its claims pursuant to Labor Law §§ 240(1) and 241(6) for
violations of Industrial Code §§ 23-1.28(b) and 23-1.5(c)(3), defendants® motion for dismissal of

these causes of action is denied In support of their motion for summary judgment, defendants

submit the same proof as in their opposmon to plamtlffs motion. The proof adduced by defendants

was msufﬁcmnt to raise a tnable issue of fact thh respect to these causes of action, much less
demonstrate defendants entltlement to _]udgment as a matter of law.

B Labor Law § 241(6)

However, plamt‘nffs failed to oppose that part of defendants’ motion which seeks dismissal ,

- of plaintift’s Labor' Law § 241(6) claim premised upon alleged violations of 12 NYCRR § 23-1 7

(d) and.(e)(1)-(2), 12 NYCRR § 23-1 .22, 12NYCRR §23-2.1, and Occupatlonal Safety and Health

'Admmlstratxon (OSHA) v1olat10ns Accordmgly, defendants motxon for summary judgment to

dismiss the remainder of plam’affs Labor Lazv § 241 (6) claim based on these alleged violations is
granted as unoptposed, and the claims aré¢ deemed abandoned. See Josephson LLCv Column Fin.,
Inc., 94 AD3d 479, 480 (lst Dept 2012) (“Plaintiffs abandoned their remaining claims by failing

to oppose the parts of defendants' motion that sought summary jﬁdgment ‘dismissing those

claims”). = - =5 d " “ .
2. Labor Law § 200

Defendants move for summary Judgment dlsmlssmg plalntlffs cause of action pursuant to

Labor Law § 200. Although plamtlffs do not move for summary judgment on this claim, they

con_tend that there exist material i lssue'sv of fact that preclude dismissal.

$ Plaintiff does not move for sutnmary Jjudgment on these grdunds.

160364/2020 Motion No. 001 & 002 - h - Page 10 of 14

10 of 14~




NYSCEF DOC. NO 141

[* 11]

I NDEX NO. 1503647 2020
RECEI VED NYSCEF: 10/27/2023

Labor L-..aw.§ 200 codiﬁes the 'c.omm'on-la'w.’duty of an owner to provide construction.
workers wi-th a safe pliace to work See Comes v New York State EIec. and Gas Corp. 82 NY2d
876 877 ( 1993) Itis  well- settled Iaw that an. owner or general contractor will not be found liable
under common law or. Labor Law § 200 where it has no notice of any dangerous condmon which

may have caused the plamtlff’s 1nJur1es nor the ab1hty to control the activity whrch caused the

dangerous condrtron See Russin V. chcmno & Son, 54 NY2d 311[1981]; see also Rizzuto v

Wenger Contr Co.,91 NY2d 343 352 [1998] Smgleton v Citnalta Consitr. Corp 291 AD2d 393,
394 [2002). |

Labor h’ayw § 200 and common law ciaims fall'under‘ two categ()ries: “those arising from
an alleged defect or. dangerous condrtlon ex1st1ng on the premrses and those ansmg from the

manner in Wthh the work was performed Cappabzanca v Skanska USA Bldg. Inc., 99 AD3d

139, 133- 144 (1st Dept 2012). Under the ﬁrst category, the owner had to create the condltlon or’

had actual or constructive notice of 1t.v.1d. at 144. Under the second category, the owner or general
contractor is liable if “it actually exercised supervisory control over the injury-producing work.”

Id

Defendants argue that nelther category apphes At the outset, defendants mamtam that
there was no dangerous or defectlve condmon at the subJect worksrte MacNarr testlﬁed at his

_deposmon that he does. not recall ever complalmng that a can on the job site was broken or

1noperab1e pnor to the incident. Addmonally, SL Green S Semor Property Manager Jennifer
Ciccotto testlﬁed at her deposmon that the personnel tenants, vendors and dehverymen at the

subject worksite srmllarly used the ramp wrthout issue for over 80 years; the bu11dmg has never

received any complamts regardmg the use of the ‘ramp; and that defendants had no mvolvement '

thh the carts that KONE rented from to transport debrls

150364/2020 Motion No. 001 & 002. SR - I "~ Page 11 of 14
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Further, defendants argue that they drd not exercise superv1sory control over the injury

producing work. Rather, they maintain that employer KONE was in charge of supervrslon of the

work of their employee M‘acNarr. At his deposmon, he testrﬁed that he received all of his work

instructions from his employer, KONE, and that he never received any work instructions, direction

or supervision from defendants.

PIaintiff responds that questions of fact exist regarding defendants’ control over the means

- and methods of MacNair’s work at the time he was injured sufﬁcient to withstand summary

judgment. Specxﬁcally, plamtlff argues that a safer alternative could have been provided and that
defendants controlled the loadmg dock-and bay schedule that dictated the debrls removal process.

Nevertheless, these arguments are 1rre1evant to a Labor Law § 200 clalm The undisputed
t’estimony is that no defe_ndants were on notrce of a.dangerous or defective condm_on, specifically
the defective yvheelé on the cart, nor did defendants control the rneans or methods of the work that
caueed the condition. Plalntiff has failed to raise an lseue of fact to rebut det'endants’. plaintiffs
prima facie shoWing. ‘Ac'eordingly, defendants/third-partyr plaintiff’s motion to_dismiss plaintiff’s

claims pursuant to Labor Law § 200 is grmted.'Plainﬁff s papers are silent as to what notice, if

any, defendants had regarding the dangerous condition that caused plaintiff’s accident. Further, .

plaintiff does not contend that defendants had. the ability to control the speciﬁe actiyity. which
caused his injury, but, ’rather, that they controlled the loading dock, which could have been used

as an alternative means for debris removal Accordingly, the portion of defendants’ motion that

seeks summary judgment as to 1ts Labor Law § 200 clalms is granted

3. Loss of Servnces Clalm
Lastly, defendants move to drsmrss Janine MacNair’s derlvatlve loss of services claim on

the ground that MacNair.?s primary claims for Labor Law § 200, 240(1), and 241(6) should be

150364/2020 Motion No. 001 & 002 . o _ e Page 12 of 14
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 dismissed. As {hé cOun has granted summary j'ﬁ&gnieht"iﬁ i\daeNair;s Labor -haw § 240(1) and
241 (6) clanms as: detalled above Janme MacNalr s loss of servrces clalm on those counts survives.
However, pla:mtlffs derlvatlve clalms with respect to Labor Law § 200 are dlSI‘I‘llSSCd as a
derivative claim cannot stand where the. prlmary clalms are dlsmrssed See Kaisman v Hernandez, '
61 AD3d 565, 566 (lst Dept 2009) |
III. ' Conclusmn
Accordmgly, 1t 1.s
'ORDERED that defendants motron for summary Judgment to dismiss the complaint is
granted, in part, to,the extent that plamtrffs prlmary and derlvatlve ‘Labor Law § 200 claim is
dismissed and severed from the remammg clalms, and it is further | |
ORDERED that plamtrffs motron for summary Judgment is granted as to their Labor Law
§ 240(1) claim and thelr Labor Law § 241(6) clalms premlsed on violations of Industrral Code 12
NYCRR §§ 23- 1 .28(b) and 23 I. 5(c)(3), and it 1s further -
ORDERED that the remarnder of plamtrffs Labor Law § 24] (6) claims are drsmlssed as . -

abandoned and’it is further o »

EEEEN

ORDERED that, as 1t appears to the court that plalntrffs are entltled to _]udgment on their’
Labor Law § 240( 1 clalm and thelr Labor Law § 241(6) claims premised on vxolatlons of
Industrial Code 12NYCRR §§ 23 1. 28(b) and 23 1. 5(c)(3) and that the only triable issues of fact
arising out. of plalntlff’ s motlon for summary Judgment relate to the amount of damages to which
: plamtlffs are entltled it is

ORDERED that an 1mmed1ate trial of the issues regardmg damages shall be had before the

court; and it is further
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P T ‘ ORDEREﬁ.tﬁat 'plaiht'iff“sﬂall, within 20 days from éntry Aof this order, serve a copy of this
6rder with notice of entry ﬁpor; counsel for all parties hereto and upon the Clerk of the General
Clerk’s Office and shall sefve and file with said Clerk a note of issue and staten'ff:nt of readines;s
and shall pay the.fee ther¢for, and said Clerk shgll cause the matter to be placed upon the Ealendar
for such ﬁial; and it is further | , |

' ORDEREﬁ that such service upon the General Clerk’s Ofﬁce shall be made in accordance
with the procedures sét forth in thé Protocol on Cozj;rthouse anc_l Céunty Clérk Pro'cedufeé for
Electronicdlly Filed Cases (é(;cessible at the “E-F iiing” page on the cqurt’-s website).‘

The foregoing constitutes the decision-and order of the Court.
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